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Executive summarz

The Censtitutien ef Bangladesh prevides fer a greup ef
persens whe weuld be the public efficers and in the service ef
the Republic. The Penal Cede speaks ef the term fPublic Servantt
and the Civil precedure Cede speaks ef 'Public Officersf, The
Bengali versien ef the Censtitutien speaks of the 'Gevt. servant?
which is alse feund in the case laws as well as ether established
rules., Hewever, the term 'public servant! has a breder cennetatien
than the term 'Gevt. servant!, the fermer being inclusive eof the

empleyees of all autenemeus bedies and lecal Gevt. institutiens.

Art. 133 ef the Bangladesh censtitutien prevides that the
appeintment and cenditiens ef the persens in the service of the
Republic shall be regulated by the Acts ef Parliament and until
the Parliament frames such laws, these will be geverned by the
rules framedlby the President, In fact, the parliament in Bangla-
desh as well as the pParliament in erstwhile pakistan framed enly
few laws en abeve and the rest are geverned by the rules framed by
the president. Even mere, the cenduct rules eof the Gevt. servants

were framed by the Vice-president in 1979,

Arte. 135 ef the Censtitutien gives seme safe-guards te the
persens in the service ef the Republic against arbitsary dismissal
and remeval., Under it, nebedy sheuld usually be punished witheut

giving a resenable eppertunity ef shewing cause. In case of inflic-
ting majer punishment, the accused sheuld alse be served with a

secend shew-cause netice,
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But the preblem arises when eccasienal coﬁp takes away this
fundamental principle ef natural Justice and a public servant is
remeved or dismissed arbitrarily. Such were the 303 case of pPresi-
dent Ayub Khan, P.0. 9 ef President Sheikh Mujibur Rahman and MLO 9
supplemented by MLO 131 ef president General Ershad. Under MLO 9,
CMLA ceuld remeve and dimiss any public efficial werking in Gevt,,
autenemeus er semi-autenemeus bedies and even lecal institutiens,

Under MLO 131 CMLA might alse vary an earlier erder,

The High Ceurt Divisien while dispesing a writ petitien in
the matter ef Mahtabuddin Ahmed vs. state ruled that the president
sheuld create a ferum fer dispesing ef all review applicatiens under
MLO 9. On appeal, the Appeallate divisien, hewever, epined that it
ceuld net be binding en Gevt., but Gevt. might take a ¢ue, As a
result, the Gevt., fermed a Review Ferum en 12,10.91 and the Ferum

examined abeut 60 cases eut of nearly 400 MLO 9 cases.

In the present study, the researchers were expesed te abeut
twelve cases of highly classified nature eut ef which three cases
were selected fer study ; ene frem a develepment department, ene
frem a regulatery department and ene frem a service department. The
ebjective was te see te what extent =« public servant was given

pretectien under law-te be dealt with in the due precess ef law,

In the first case, Mr. H. was an Assistant Directer ef Jute
Preductien. He was charged fer receiving meney by giving infermal

receipt, granting illegal advance and taking unautherised leave etc.
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Mr. H denied all charges and disclaimed taking ef any meney with
illegal receipt. An anti-cerruptien case was started against him,
The ceurt feund ne substance in the case and discharged him., He was
later dismissed under MLO 9 altheugh his signature in the main
receipt was net verified by ferensic fest. The review ferum later
wanted te reinstate him en his jeb but he ceuld net preve te have
sent his review applicatien te the fermer CMLA befere the deadline

in 1986,

In the secend case Mr. P was an additienal S,P, and was
charged fer having an affair with a miner girl. The s,p, put the
girl te a hajat te make an inquiry. At the end ef the third day,
the additienal S,P, managed te take her esut ef hajat at night,
preduced her befere a magistrate, get a statement in his faveur
in his and the magistrate'g presence, and alse sent her te a remete
district en the same night. He was dismissed frem service under
MLO 9saltheugh he teek the plea of abiding by the censtitutienal
previsien ef preducing an accused te the nearest magistrate within

24 heurs. The Review ferum alse did net give him any relief,

owned
In the third case, Mr. 7 was the Executive efficer ef a Gevt,./

cempany, He was charged with cerruptien fer illegal sale of a
televisien, illegal purchase and sale eof petatees, irregular cens-
tructien ef a wall etc. Mr. 7 denied all charges and shewed that

altheugh he ceuld net ebserve seme financial rules and precedures,
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his tenure was marked by the prefit ef the cempany as against the
less in the previeus years.He was degraded te a lewer pesitien fer
which he made an appeal te the Secretary, Ministry ef Cemmerce. But
befere his appeal was finally dispesed ef, he was cempulserily
retired frem service under MLO 9. The Review ferum feund merit in

the case and recemmended feor his reinstatement.

By analysing the first case, the researchers feund that twe
clear injustice were dene te the accused-first, fer net sending the
first receipt fer ferensic test and secend, fer net re-instating
him enly fer net being able te preduce a pestal receipt fer his

Review applicatien.

In the secend case, the researchers feund that a pelice
of ficer teek the gmarb ef pretecting the legal right ef a persen
te cever up his malafide actiens., He did net deserve any sympathy.
But it is alse curieus te nete that nething was dene te the S,P,
fer keeping a miner girl in the hajat fer ever 3 days vielating

censtitutienal and legal previsiens.

By analysing the third case it was feund that the accused
suffered deuble jeepardy fer the same facts. Mereever, te turn a
reductien in rank te a cempulsery retirement was against the dis-
ciplinary rules. Mereever, in a cemmercial cencern, there sheuld
be separate set ef financial rules te ensure its prefitability .
Mr. Z, breught prefits te the cempany but get punishment instead

of reward.




It is feund that the censtitutienal safeguards fer the public
servants are tee inadequate te allew them te werk witheut fear er
faveur, affectatien er ill-will and te serve the natien instead
of serving particular superiers and pelitical parties. The public
servants sheuld be pretected by Acts ef parliament and the natienal
accerd in erder te make them mere effective in the discharge eof

their respensibilities,




Chapter 1

Intreduction

Background s

The Constitution of the people's Republic eof Bangladesh has
termed a group of people as 'in the service of the Republic'! and as
‘tpublic officers'., 'Public Officer' means a person holding or acting
in any effice of emolument in the service of the Republic1. It
further provides that every person in the service of the Republic

has a duty to strive at all times to serve the peOpleZ.

More usually, however, a term 'public servant'is in use,which
is a broader term than 'Govt. servant! and includes the employees of

all autonomous bodies, corporations and local bodies. The Penal Code

3

defines a public servant as follows~ g

First - (Omitted);

Second - Every Cemmissioned Officer in the Military,

Naval or Air Forces of Bangladesh;

Third - Every Judge including any person empowered by
any law to perform, whether by himself or as a member

of anybody of persons, any adjudicatory function;

Fourth - Every officer of a Court of Justice whose duty
it is, as such officer, to investigate or repert or
keep any document, or to take charge or dispose of any
property, or te execute any judicial process, or to
administer any eath, or to interpret, oer te preserve
order in the Court; and every person specially autho-
rized by a Court of Justice te perform any ef such
duties;

L The Constitution. Art. 152

2 Tbid., Art. 21(2)

3 Section 21 of the Penal Code 1860 as amended uptodate.
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Fifth - Every juryman, assessor, er member of a panchayat

assisting a Court of Justice er public servantg

Sixth ~ Every arbitrator er other person to whom any
case or matter has been referred for decision or repert
by any Ceurt of Justice, or by any ether competent

public autherity;

Seventh - Every persen whe holds any office by virtue
of which he is empowered to place or keep any person in

confinement ;

Eight - Every officer of the Government whose duty it
is as such officer, to prevent offences, to give infer-
mation ef effences, to bring offenders te justice, er

te pretect the public health, safety er cenvenience;

Ninth - Every efficer whose duty it is, as such efficer,
to take, receive, keep er expend any preperty on behalf
of the Government, er te make any survey, assessment er
contract on behalf ef the Government, er te execute any
revenue-process, or to investigate, er te repert, on any
matter affecting the pecuniary interests of the Govern-
ment, er te make, authenticate or keep any decument
relating te the pecuniary interests eof the Gevernment,
or te prevent the infractien ef any law for the protec-—

tien ef the pecuniary interest of the Gevernment ;

Tenth- Every officer whese duty it is, as such efficer,

te take, receive, keep er expend any preperty, te make

any survey eor te levy any rate er tax fer any secular
commen purpese eof any village, tewm er district, er te
make, authenticate er keep any decument for the ascer-—
taining ef the rights ef the peeple eof any village,

tewn er district;
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Eleventh -~ Every person whe holds any effice in virtue
ef which he is empewered te prepare, publish, maintain
Or revise an electoral rell er te cenduct an electien

or part ef an electienj

Autenemeus bedies, cerperatiens and lecal beodies frame their
ewn rules for hire and fire as well as for discipline ef their
empleyees, On the ether hand, the Censtitution prevides as follows

foer the persens in the service of the repub&icu.

Subject te the previsiens ef this Censtitutien
Parliament may by law regulate the appeintment and cen-
ditiens ef service of persons in the service of the

Republic g

Provided that it shall be cempetent for the prasident te
make rules regulating the appeintment and the cenditiens
of service ef such persons until previsien in that behalf
is made by er under any law, and rules se made shall have

effect subject te the previsiens ef any such law,

In fact, hewever, few laws have been made by the parliament te
regulate the appoeintment and cenditiens ef service of persons in the
service of the Republic either in the pakistan peried er in the
Bangladesh peried, and mestly these are framed by the President,
(semetime before even by the Vice president €.8e GOVt, Servantst
(cenduct) Rules 1979). In Bangladesh, we find few laws passed by the
Parliament like pPublic Servants Retirement Act, Services Re-erganiza-

etc.
tien Act and public Servants (special Provisions) Act/,The over=—

uThe Censtitution, Art. 133,




whelming majority cenditions of service of persens in the service

of the Republic e.g. Recruitment Rules, Discipline Rules etc. are

still framed by the president (After 12th Amendment ef the Constitu-

tion en the advice of the prime Minister). Hoewever, this is net

generally grudged as long as it is in accordance with the censtitu-

tienal guarantees for the persoens in the service of the Republic.

The constitution reads as followssz

(1)

No person whe holds any civil pest in the service

of the Républic shall be dismissed er removed or reduced

in rank by an autherity suberdinate te that by which

he was appeinted.

(2)

Ne such person shall be dismissed or removed eor

reduced in rank until he has been given a reasonable

eppoertunity of shewing cause why that action should

net be taken

Provided that this clause shall net apply =

(1)

(i1)

(141)

Where a persen is dismissed or removed or
reduced in rank en the greund ef conduct
which has led te his conviction of a cri-
minal effence; or

Where the authority empowered to dismiss er
remeve a person or toe reduce him in rank is
satisfied that, fer a reason recerded by that
autherity in writing, it is net reasonably
practicable to give that person an eppertunity
ef shewing cause; er

Where the president is satisfied that in the
interests of the security of the State it is
not expeddent te give that persen such an
eppertunity,

5

The Constitution,

AU

135.




(3) If in respect ef such a person the guestion
arises whether it is reasonably practicable te give
him an eppoertunity to shew cause in accerdance with
clause (2), the decisien thereon ef the autherity
empewered te dismiss er remeve such persen eor to

reduce him in rank shall be final.

(4) where a persen is employed in the service of the
Republic under a written contract and that centract
is terminated by due netice in accerdance with its
terms, he shall net, by reason thereef, be regarded

as removed frew effice for the plirposes of this article,

But the problem arises when the censtitutional safeguards are

" net there, because of their absence, abrogations er suspension, The
303 matter during Ayub regime in pakistan, P.0. 9 eof President
Shaikh Mujibur Rahman in Bangladesh and MLO 9 ef Chief Martial Law

Administrator General Ershad were such examples,

By the Proclamatien ef March 24, 1982 General Ershad suspended

the constitution. Some provisioens of the pProclamatien were as

followsés

SHWR IAF XA WK, JYIF AFA O TFa A%, S 45IoH,
yficocsd wrony ¢ aNmNy arciy, fafy, S« -fify, fwfys

a3’ @Ay or¥Aryy 40y vy wrg fha srar ogwm, fda

feear sieenfys ar 23 save Al 1 qa3 fasrawfdsz sifyy
s foraafora, of I wanga, gav Qdwy ofiawrs, e

#fyaary @y ;fkwrwq *n?f?w SIS YA q CEYTATITA @
AXATAT FONGIAT S erﬂ»ﬁa CSACAT @98 ST WIAST FSOcAA
SrEAle fyes arcyd Srarcid ere s4mes Ay 1 =2fro arar

SeEAUEAT S0 WARR 230 OWIG av8& B if%o yu«f¥ Y Seq
ﬁﬁ areaneR s Ay =2frs rfecy

6The Proclamation dated March 24, 1982, para 'Chat'g 'Ga!
vide the paily Jttefaq dt. 25.3.82, P. 1,8,




@R cargar @y9r cera osirafae arg iy wyr iy ayer Ses f3fy
QY] G GIAr GrfyFe oA AR, 9G¥ r 9 Wy Sy
fRedr a% wargar grar arf¥3o cery oois «yqr a@reiy #ar 23I0Y
fagr a® cargary Segfis, @¥dr «f corvar grar fee3r X099 QR
FO OIT o1& BRI qrq=2r a0 @4 of§ +47 23y0cw AfHgr a3
wryary Seafys, gyar iNfee wr3ms e 4y e aroiyr feear
A% CArEr G A AT g0 Srf¥es N Wity SSSIeE ¥
feeqr wa=2r g2 sar 23 Afyv e, fFewr grEwyAra fpear
MY FEAFAT P GAMMIA0E RO o sowed @I 7y, ofacs
arfac 31 fe3r Z2rce Rer3d feesr 994e ryar sErs eyor
Or2rAd ATf$c3 A1 1

Seoen after, the Martial Law Order No. 1 made the

i

following prevision' ;

(1) Appointments ef persons in the service of the repub-
lic and conditions eof service of such persons shall be

regulated by law.

(2) Noe consultation with the Supreme Court shall be
necessary in respect of any matter relating to appoint-
ment ef persons to effices, and control or discipline

of persons empleyed in the judicial service.

(3) All persons whe, immediately before this proclama=-
tien, were in the service of the Republic shall centinue
in that service en the same terms and conditions as were

applicable to them immedijiately befere this preclamation.

Previded that any such person may be retired from
service by the Chief Martial Law Administrater er his
appointing autherity at any time after he has completed

twenty five years of service without assigning any reason,

7The Preclamatien Order No. 1 ef 1982, sSchedule,pzra 8,

vide The Bangladesh Times dt. 12.4.82, p 1/6




Mere specifically, Martial Law O,der 9 was promulgated en
the 6th April 1982 fer screening the public servants which was
again amended by MLO 131 en the 7th Jguly, 19868. It was g serious
blew en the security, neutrality and merale of the public servants
which was issued under the preclamatien of the 24th March, 1982,
Netwithstanding anything cantained in any ether law, it empowered
the Chief Martial Law Administrater te remere any persen appeinted
or empleyed by er serving under the Gevt. er a cerperatien, erga-—
nizatien, body, authority er an institutien established by the
GeWwt. or coenstituted under any law including natienalized enter-

. prises without assigning any reason, if he is of opinien that such
remeval was necessary in the interest of the Govt. er the insti-

tutien concerned.

This was a measure which was against the basic principle ef
the Rule of 1 aw which states that nebedy is punishable either in
bedy er in goeds except for a distinct breach of law proved in
an erdinary manner in an erdinary ceurt of law. Besides, it made
the public empleyees subservient te the pelitical gnd arbitrary

will ef the Head ef the Gevt.

M.L,0-9 further previded that ne claim, suit eor legal pre-

ceeding sheuld lie against theé Gevt. er the relevant erganizatien

8
Vide The Bangladesh Gazette Extraerdinary dated april 6, 1982,

P.733 and July 13, 1986, p. 8457 respectively,




fer such remeval er actien. It further explained the term remeval
te include dismissal, retirement, release, discharge and termination

ef centract eof service.

Thus, the law was net enly arbitrary but alse it indemnified
the autherity which exercised the power under MLO=9. True, different
Censtitutions ef the werld previde that the persens in the service
of the Republic weuld werk during the pleasure of the president Head
of state, But many case laws are found te explain that such pleasure
or discretien cannet be arbitrary and must invariably invoke the rule

ef law under reign ef law. This was tetally absent under MLO-9.

Even mere, the amendment of ML0O-9 made by MLO~131 stated that
the CMLA might en applicatien er sue mete review, cenfirm, vary,
amend er rescind such erder and it was made effective frem the 6th

day ef April, 1982=the date ef the issue of the MLO=9.

Under the secend erder, the CMLA ceuld vary the earlier
decisiens frem time te time but such variatien was net always‘for
the better-——semetimes it was alse for the werse. Semetimes, a reduc-
tien-in-rank was turned inte discharge, and sometimes discharge inte
dismissal. It was alleged that hardly the accused was given the
adequate eppertunity te put ferward his peint ef view er excuses,

Objective ef the gStudy

Fer any Gevt., a treep ef faithful, active and metivated public
servants are necessary.In spite eof the constitutional and legal guaran-
tees, seme eoccasienal ceup en the rights and privileges shatters their

merale te serve fer the ceuntry. MLO-9 was en example ef this nature,




The ebjective of this study was, therefere, te find eut the
metheds in respect ef the applicability ef this Mgrtial Law Orderr
and te assess its legality and justifiability frem the stand peint
of Rule eof lLaw, justice and equity. A public servant sheuld net be
treated as persenal er demestic servant, There is ne master-servant
relatienship between the Gevernment and public servants. The peliti-
cal bess, the superier efficers and the suberdinate efficers er
staff are but the partners in the service te the peeple and the

welfare of the teeming millien,

Hence this case-study is made in centext ef MLO 9 with the

fellewing specific ebjectives

a) Are there preper censtitutiened er legal guarantees

fer a public servant te werk with neutrality and henesty?

b) De the public servants get adequate eppertunity te place

their peints when they are accused er cenvicted?

¢) When accused, is the case of a public servant decided

speedily ?

d) Hew dees the activities ef infermgl greups influence

persennel administratien?

Scepe of the study

The Study is seme case collectiens and analysis under M.L.0 9.
Theee cases were selected cevering a develepment department, a regu-
latery department and a service department. The study includes the

case in brief, the charges breught against the accused, precedure ef
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appeinting Inquiry Officer, the defence in brief, presentatien ef
papers te the decisien-makers and the ultimate decisien er the
decisien in the precess, including the petitien te and precedure

ef the review cemmittee.

Mr. H. was an Assistant Directer under the M/0 Agriculture
and was charged fer giving infermal receipt fer accepting efficial
meney and misapprepriatien ef the same. In additien, he was charged

L]

with granting illegal advance and making illegal efficial trips,

Mr. P. was a pPelice Officer eof 'X' district. He was charged
with meral turpitude, exerting undue influence fer getting false

statement, and deing illegal things in the garb ef abiding law.

Mr. 7 was an Executive QOfficer under the Ministry ef Cemmerce
and was charged with miscenduct and cerruptien in discharge ef his

prefessienal duties,

Limitatien ef the study

The study had the fellewing limitatiens

a) The cases searched inte were highly classified (secret)
enes., Nene ef them ceuld be appreached witheut the autherizatien ef
the high autherity in the winistry and witheut great many efferts.
Mereever,the researchers Were instructed te ebserve high cautien te
repert the cases seo that identify and ether classified matters

might net be disclesed.

b) Seme of the relevant highly classified decuments were net
made available te the researchers e.g. repert ef the Intelligence

branch, Natienal Security Intelligence (NSI) repert, Ferces
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Intelligence (DGFI) repert, Bureau ef Anti-Cerruptien repert etc,
Similarly,the researchers were net given any chance te sit with the
Review Ferum Preceedings ef the en-gekng cases, because ef the

restrictive nature ef precedure,

c) The researchers restrained themselves te the study ef
'audi alteram partem' aspect witheut invelving themselves in sepa-
rate judicial preneuncement-like statement, because it was net

within their cempetence te de se,

Msthedelegy

Nature ef research
This is a case study type research, mainly based en

secondary seurces ef infermatien.

Pepulatien ;
All the discharged/dismissed Gevt. efficers under Martial
and reviewed by the Forum
Law Order 9, 1982,/wero the pepulatien ef this study. Altheugh the

exact number could net be made available te the researchers, it

was around sixty,

Sampling
Fer understanding the case study, th®ee cases were censi-

dered. All these cases were selected purpesively.

Precess ef Sampling 3
The researchers tried te review all the available discharged/
dismissed cases under Martial Law Order 9, 1982, The recerds ef the

fellewing twelve(12) efficers were made available te them ¢




i)

iid)

iv)

vi)

vii)

viii)

ix)

x1)

12

Mr. *H!

Assistant Directer {Jute productien)
zone X!
Ministry ef Agriculture and Ferests.

Mr. 'G!
Upazila Nirbahi Oofficer, District ty¢

Mr. ty!¢
Assistant Secretary
Ministfy ef Werks, Dhaka,

Mr. '7!

Administrater

M/8.EBecececeesk Company Limited
Ministry ef Cemmerce.

Mr. tK¢
Deputy Secretary
Ministry ef Health and Family welfare.,

Mr. 'M!
Neputy Secretary
Ministry ef Establishment.

Mr, 'A?
Deputy Secretary
Ministry ef Heme.

Mr. 'K°?
Addl, District Magistrate,

Mr, 'pt
Additienal Superintendent ef pelice
District 'Mmt

MI“- 'D'
Assistant Cemmissiener
District 'M!?.,

Mr. ‘B!
Assistant Centreller
Directerate of Ferwms and publicatien.
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xii) Mr. 'F!
(Ex) circle officer (pev.,)
District M,

While the researchers reviewed the recerds it was feund that
many necessary papers and decuments ef the discharged/dismissed
efficers were net available, While the sampling was undertaken, the
researchers kept in mind the fellewing aspects

i) Availability ef necessary er maximum papers and
decuments,
ii) whether the case had been reviewed by the ferum.
11i) pifferent types of cases.

iv) pifferent types of erganisatiens e.g, develepment
department, regulatery department,service department,

Censidering the abeve aspects the cases of the three efficers
(ie0., 1, iv, ix) were undertakeniene case under M/0 Agriculture, ene

case under M/O Heme Affairs,and ene case under M/O Cemmerce,

Techniques ef data/infermatien cellectien ¢
The fellewing techniques ef data cellectien have been

used in this study ;s

i) Review ef Recerds
The files and recerds ef the cencerned three
victims were threughly reviewed.

ii) Interview with the cencerned efficers

The dealing efficers ef the cencerned ministries/
departments were interviewed teo cellect infermatien
abeut the cases, In additien the relevant efficers
of the Ministry ef Establishment, M/0 Law etc. were
alse censulted,

iii) 1Interview with the Accused
Where pessible, the accused was alse interviewed
in erder te get his peint ef view,
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Data cellectars and data cellectien peried :

All the data and infermatien were cellected by the researchers
themselves, Data/information cellectien teek place frem June 1992

te December 31, 1992,

Organizatien ef the Repert

Chapter 1 is the Intreductery chapter. It censists ef the
backgreund, ebjective, scepe,limitatien and Maethodelegy ef the

study.
Chapter 2 describes and analyses the case of a

develepment department,

Chapter 3 describes and analyses the case eof a

regulatery department.

Chapter 4 describes and analyses the case of a

service department,

Chapter 5 is the cencluding chaptery It includes

the findings and recemmendatiens,




15

Chapter 2

Case Ne 1

Case in bfiof

Mr. 'H' was Assistant Directer, Jute preductien (J.P.), pre-
vieusly under the M/0 Agriculture. During his incumbency as Assis-
tant Directer, Jute preductien, 'B' Zene, Mr. 'H!' was placed under
suspensien by erder Ne. ext-1/conf-3/82/203 dated 17.3.82 ef the
Ministry ef Agriculture and Ferests with the decisien te start a
departmental preceeding against him in due ceurse. Subsequently, a
departmental preceeding was drawn against Mr. 'H!' ex-Assistant
Directer (JP) under Gevt. Servants! (Discipline and Appeal) Rules,
-:1976 under meme ne Agri 1/cenf-3/82/185 dated 23.2.83 eof M/0 agri
and Ferests. A Cemmittee enquired inte the chérges against him and
submitted repert te the autherity. Autherity, hewever, did net
preceed further against him under the (Discipline and Appeal)Rules,
1976. The pPresident and the Chief Martial pLaw Administrater dis-
missed Mr. 'H' frem service under M.L.0 9 vide erder centaining

meme Neo. Agri/Sa-1/Sectt-14/85/677 dated 23.8.86.

Defence in brief

Mr. 'H' ex-pAsstt. Directer (JpP) denied all the charges ef
cerruptien breught against him. Accerding te his submissien, he
was a victim ef censpiracy pletted by seme ef his suberdinate

efficers and staff whe were charged fer cerruptien by Mr. 'H' .

cha;;e broqiht against Mr. 'H';:

1. Mp. 'H' ex-pAsstt. Directer received Tk. 70,000/~ frem M,. 'St,
J.E.0. by giving infermal receipt and misapprepriated the same

meney which was recoveries of lean granted te the jute growers.
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2, He zranted advance of Tk. 17,860/~ frem Gevernment cash te
Mr. 'St JEO, Mr. 'M' JEO, Mr. 'A' Driver and Mr. 'T' ef Zene., The
meney was net adjusted and he was respensible fer it.

3'e puring his incumbency, he purchased fer use in the effice of

G
7zene /seme furniture werth Tk. 31,164/~ threugh tender frem M/S B

(private) Ltd. An ameynt ef Tk. 9,864/- was net paid te the firm and

he was respensible fer it,

4, He did net depesit Tk. 14,527/~ in the Rank while serving
B

in zone/in 1979 and the recoveries eof lean meney foer rape seeds

were not depesited by him and he was respensible fer ite.

596 while he was serving in Zene he received receveries of lean
meney ameunting te Tk. IO0,00U/- fer his ewn purpese frem seme

officers and misapprepriated the same,

B
6o While he was serving in Zene/,he assisted Mr. 'R' te mis-

appropriate Gevt. meney ameunting te Tk. 40,258/~ and he (Mr. H)
received Tk. 20,000/- threugh Mr. 'K' and thus he mis-apprepriated
Gevt. meney ameunting te Tk. 2,21,947/60Q.

~

ke puring his service in zone/he assisted Mr. 'N' te misappre-
priate Gevt. meney ammunting to Tk. 2,80,640/~ and he himself
misapprepriated some ameunt ef the meney. He assisted Mr. *N' te

receive Tk. 33,500/- frem S Unit.

8. He neminated Mr. 'K' J,E,0, a diplema certificate helder,

fer everseas training.
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9. Mr. 'H' established an unit effice ef Sadar witheut taking
any permission frem Directer (J,P.) and certificate frem P,W,D,
and thereby made eppertunity fer Mr. 'K' te werk staying at his

hoeme,

10. He used te send Mr. 'U' frequently te Dhaka and ether
places fer his persenal purpese and net fer efficial werk and
thereby gave him an eppertunity te draw goed amount ef meney

as travelling allewances frem Gevt. fund. He granted an advance
ef Tk, 11,478/~ te Mp. 'U' in erder te purchase a radie fer a
Samity. Mr. 'U' did net purchase the radie, but misapprepriated

the meney.

G
U7 s During his incumbency in/Zene Mr. 'H' wrete a chart beek

himself, misused his pewer and managed te sell the beeks sach ef
werth paisa°70/é0 at Tk. 5/- each te the grawers threugh Jute
Extensien Officers at the time ef disbursement ef lean meney and
created pressure upen J.E.0s & J.E.As, G ZOne ;nd thereby received
an awmeunt ef Tk. 50,000/~ te Tk. 60,000/~ illegally. He set up

& rice mill at?with the meney received as abeve.

12. He lefleQ and stayed at his heme at frem 23rd Dec. 81 te Ist
Jan. 82 unautherisedly. He influenced the Jute grevers seciety te
shift Zenal H.Q. at?from place B.

13. while serving in B Zene by miseuse eof pewer he received

receveries of lean meney ameunting te Tk. 100,000/~ frem seme

efficers of that Zene and misapprepriated the same.
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Statement ef allggationa;

Statement ef allegatiens against Mr., H. was as

charges abeve,.

Appeintnent of Inquiry officer;

Ministry ef Agriculture and Ferestsvide erder Ne. Ag-1/cenf-3
/82/184 dated 23.2.83 appeinted Mr. 'Y' , an (0.s.D) Establishment
Divisien as Inquiry Officer under rule 7(2) and 10 ef the Gevernment
Servants (Discipline and Appeal) Rules, 1976 and charges were framed
against Mhe Mr. 'H' under rule 3(b) and 3(c) ef the same rule fer
miscenduct and cerruptien asking him te submit his statement
;bofore I.0. as te why he sheuld net be dismissed er etherwise sui-~
tably punished and alse te state whether he intended te be heard

in persen.,

Submissien ef written statement by Mrj 'H!

Mr. 'H' ex-Asstt. Directer (J.P.) , being asked te shew
cause, submitted a written statement en 5.3.83 te the TI.0. in his
defence. He denied the charges breught against him, He submitted

fellewing cententiens in his written statement eof defence

1) He never received meney frem Mye. 'SY y, J,E.0, G 7Zene
with receipt er witheut receipt and the allesatiens against him

ere false, baseless, cencected and fabricated.

3) He granted ne advance persenally and illegally te Mr.
'S' JEO,Mr. 'M' JEO, Mr. 'A'driver ) frem Gevt,
G
@ash. He submitted that nebedy named Mr. 'T' served in /sene. The

allegatien breught against him was false and fabricated.
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3. The whele ameunt was duly paid te M/S R (prvt.) limited
threugh Cashier within 30th June, 1980, The allegatien breught

against him was false, baseless and cencected.

4, The meney of rape seed lean recevered in 1979 was duly
depesited in the Bank in accerdance with the rule and he was
net liable fer it.

B
5. During his incumbency in/Zene , he did net receive meney

frem anybedy and se the allegatien in respect ef receiving
Tk. 100,000/~ sheuld net arise. The allegatiens was false, baseless

and breught with malafied intentien.

6. During his incumbency in B 7Zene he did net assist
Mr. 'R' te misappropriate Gevt. meney and did net receive meney
threugh Mr. 'K' JEQ and se the allegatien breught against him

was false, baseless, and cencected.

7% During his incumbency in Zene, he did net assist Mr. 'N!,
JEO te misapprepriate Gevt., meney and he himself did net misappre-
priate meney. He did net assist Mr. 'N' te receive any meney frem
unit, He did net vielate Gevt. rule in neminating Mr. 'K' fer
everseas training . He did net accerd any permissien te hire a
heuse fer efficial purpese in vielatien ef Gevt. rule. He did net
make any eppertunity fer My« 'K' te werk staying at his heme, He
never engaged Mr. 'U!' JEA fer his ewn purpese and he was net sent
anywhere witheut efficial purpese and he (Mr. 'U') was net granted
any excess T,A. Ne eppertunity was made fer Mr., 'U' te misappre-

priate Gevt. meney,




8. He seld the beeks at wpprepriate price. The jute grewers
spentaneeusly purchased ths beeks. The allegatien eof creating
pressure fer selling the beeks and spending the sale preceeds
received thereby in setting up a rice mill at his ewn place at S

was falsw, baseless and breught with malafide intentien.

9. Since the Zene censisted ef beth a district and anether sub-
divisien, he perfermed jeurney in seme units ef S subdivisien en
efficial duty accerding te Gevt. rule frem 23.12.81 te 26.12.81 and
since 27.12.81 was a heliday, he enjeyed casual leave frem 28,12,81
te 31.12.81., Se the allegatien ef staying at his heme was false,

baseless and breught with a ill-metive,

10, During his incumbency in R Zene he did net receive even a
single cein fer his ewn purpese frem the receveries of lean disbursed
and se the questien ef receiving Tk. 100,000/~ ceuld net arise. The

allegatien was false, baseless and breught with ill metive.

Mr., 'H!' alse added in his statement ef defence the fellewing

peints fer infermatien and sympethetic censideratien ef the autherity.

a) The allegatien en the basis ef which the charges were
framed was tetally false, concected, fake, baseless, fabricated
and breught with malice and the allegatien was the result ef

a censpiracye.

b) The allegatien was breught en imaginary theughtsjsand the
charges were net framed accerding te rule as mentiened in erder

Ne.R-1ii/15-5/70/81 dated 17.01.70 of Regulatien Branch’iSectien
(iii). The autherity did net fellew any rule in the abeve erder

and hence ne charge ceuld stand.
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c) It was vielatien ef service rule te take disciplinary
actien against a class-1 efficer en the basis ef such baseless
infermatien and he had been deprived ef Justice fer taking

actien against him,

d) Mr. 'H' submitted the attested cepies ef his applicatiens
written en 23.01.83 and 3.2.83 addressed te the Secretary M/0
Agriculture and Ferest and applicatien dated 30.4.81 addressed
te the Directer, Agri(J.p.) enclesed with written statement
requesting I.0. te censider the centents efthe attested cepies

as his statements,

o) During his incumbency in @ Zene, seme persen being failed

te frighten him and his family members by threwing crackers
threugh ventilater at dead ef night and by harassment in several
ways, at last cemmitted daceity in his heuse. The allegatiens

against him were breught eut ef censpiracy and he weuld explain

the same at the time of hearing.,

Under the abeve circumstances Mr. *'H' prayed and requested I.0.
te call fer and examine the related decuments regarding the allega-
tiens and alse te examine witnesses te extend preper justice se that
he ceuld be reinstated with full pay and status frem the date eof

suspensien,

Revised statement ef Allegatiens

Statement ef allegatiens was revised and signed by the Secretary

Ministry ‘ef Agriculture and Ferest in centinuatien ef previeus state-

ment of allegatiens. The revised statement of allegations was




cemmunicated te Mr. 'H' vide meme Ne, Agri-1/cenf-3/82/433 dated
4th May, 1983. Revised statement was prepared en the greund that
seme ameunt ef meney which was advanced by Mr. 'H' was realised
after the charges framed previeusly and alse en the‘ground that

the misapprepriated ameunt steed less subsequently.

Reappeintment ef I.O.

Mr. 'Y'! en his leave preparatery te retirement sent back the
cennected papers ef the case te Ministry ef Establishment. The case
was again taken up. An enquiry cemmittee was fermed censisting ef
3(three) members namely. Mr. 'X' Addl. Directer Agriculture Exten-
sien, Chairman ef the Cemmittee, Mr. 'O' R.D, Agricuiture, member,
(3) Mr. L. Jeint Directer Agriculture, member., The cemmittee was
requested te enquire inte the allegatiens breught against Mr. 'HY
and submit repert within 1(ene) menth. Cepy ef the erder centaining
meme Ne. Ag/M.1/conf—3/82/580 dated 25.8.84 was alse cemmunicated
te Mr. 'H' for inferpgatien and necessary actien. Charges alengwith
statement eof allegatiens were sent te Mr., *'X' and Mr., 'H! fer infer=-

matien and necessary actien.

Summary prepared by the Secretary,Ministry ef Agriculture.

A Summary ef the case ef Mr. 'H' was prepared by the Ministry
ef Agriculture, Secretary ferwarded the same fer decisien en
20.5.86 te the Minister whe was pleased te ferward the same te the
President and the Chief Martial Law Administrater en 24.5.86, In

the summary it was centained that the enquiry Cemmittee submitted




repert en 28.2,85. After examinatien ef the related papers,
Secretary, Ministry ef pgriculture epined that 9(nine) charges
sut ef tetal 10(ten) abeut misapprepriatien and illegality by the

accuased eofficer had been preved.

Anticerruptien efficer, B ledged a case te the p.S.

against Mr. 'H' and it was under investigatien.

Ministry ef Establishment framed newpiscipline and Appeal
Rules, 1984 en 19.7.84 and circulated the amended Rule. As per pre-
visien laid dewn under rule 7 (ii) ef the said Rule, if final
decisien in a preceeding ceuld net be taken within 150 werking
days frem the date eof suspensien/Charges the accused efficer
weuld stand discharged ef the charges. Final decisien in this
preceeding ceuld net be taken within 150 days frem the date eof
cemmunicating the charges te the delinquent efficer and fer this
reasen ne particular persen was alene respensible. The enquiry
Cemmittee was censtituted befere circulatien ef the amendment ef

Discipline and Appeal Rules 1984 en 19.7.84, Ministry
of Law and Justice was requested te give epinien abeut the dismissal
of the accused efficer under the pPrevisiens ef M,L.,0 9. Ministry ef
Law and Justice epined that the accused eofficer ceuld net be
punished by any ether law except under the previsiens ef Gevernment
Servants (discipline and appeal) gules, 1984 and it weuld net be
lawful te remeve Mr. 'H!' frem service en the basis ef charges
breught under GOVernmenf servants(Discipline and Appeal) Rules,

but the Ministry ef Agriculture censidered it necessary that whereas
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charges of cerruptien and ether allegatiens had been preved, se
it weuld net be justified te retain him in service. In the circu=-
mstances preopesal fer remeval er Mr. 'H' was ferwarded te the
president and the Chief Martial Law Administrater who dismissed
Mr. 'H' frem service en 9.7.86. The erder was cemmunicated te

MTr. 'H' under meme Ne. Agri/Sa-1/Sectt-14/85/677 dated 23.8.86,

Review petitien submitted by Mr. 'H' ex-aAsstt.
Directer te the president.

Being dismissed frem service Mr. 'H! submitted a petitien
fer review eof the dismissal erder and fer reinstatement in service

mentiening the fellewing greunds amengst ethersg;-

1) Mr. 'Y'!' Inquiryefficer submitted a repert witheut taking
inte censideratien the decuments submitted by him (Mr. 'H' )and

suppressed truth,

2) Mr. 'H' initiated actien against his efficers and staff
whe misapprepriated gevernment meney. These efficers and staff
created a ferged receipt of Tk 100,000/- and en the basis ef such
ferged receipt, the autherity placed him under suspensien witheut
examining the receipt. During/enquiry Mr. 'K' did net examine the

receipt which was a ferged ene and submitted his repert,

3) Mr. 'Y' submitted a malicieus repert against Mg. 'H!

te save his brether-in-law whe actually misapprepriated the meney,
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L) Mr. 'Y' was biased in submitting the repert en the basis
of ferged receipt ef Tk. 100,000/~ which was preved false frem
the statements ef 6(six) persens whese names were mentiened in

the receipt.

5) 5) During enquiry theugh it was revealed that cashier
Mr. 'V' misapprepriated Tk. 2000/~ , Mr. 'Y' did net ask Mr. 'V¢
te appear befere him with intent te give him eppertunity tée retain

Mr. 'V' in service and fer the sake ef persenal interest and

bidas he submitted a repert against Mr. 'H',

6) Theugh charges breught under allegatien Ne. 5 and 6 were
preved false and veid fer absence ef Mr. 'R' during gnquiry, Mr.t!y!

submitted a repert against the accused with ill metive,

7) Theugh M,. 'N' admitted his guilt and preved the allega-
tien false, the Inquiry efficer censidered it true and submitted

a2 repert against Mr. 'HY.,

8) Mr. 'H' had been deprived ef getting cepies ef the repert

and frem legal right te place his submissien en the repert,

9) As per previsien ef see 7(ii) Discipline and Appeal
Rules, he (Mr. 'H') weuld stand discharged ef the charges breught
against him, and yet he had been deprived of the remedies as proe-

vided by law and was dismissed under Martial Law.
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On the abeve grands the repert eof Mr. 'Y* being biased, was
net acceptable and prepesal fer punishment en such a repert was

alse net acceptable.

On the abeve greunds Mr. 'H' prayed te the president te

review the erder eof dismissal te reinstate him in service,

Decuments submitted by Mr. 'H!

Mr. 'H' submitted the fellewing decements fer censideratieng-

1) His written statement ef defence.
2) Cepy eof repert of the I,0, of the criminal case
Ne. 43(9)84 u/s.409 prp. c. and u.s «5(2) ef Anti-cerruptien

Act Ledged against him,

3) Cepy ef erder passed in MLTR case Ne. 10/82, State vs.
Nurul Islam s/e . Saifullah Mendel ef Deurpara, P.S. Gabtali,

District. Begra, ex-Jute extensien efficer and ethers.

4) Copy of petitien addressed te the President fer review

of the case and reinstatement in service.

5) Neminatien erder ef eofficer fer eveseas training.

6) Opinien with recemmendatien ef Directer General,

Agriculture Extensien fer reinstatement ef Mr. 'H'.

7) Cepy of suspensien erder ef Mr. 'Q' J.S.0, passed by

Mr. 'H' en 24.9.81. regarding misapprepriatien ef meney by Mr. 8%,

8) Cepy ef the shew cause netice issued te Mr. 'H' fer

misapprepriatien ef meney ameunting te Tk. 32,369/~ by Mr. 'R’
JeEeOo,
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9) Cepy ef the erder appeinting Mr. '0' te cause knquiry
in the matter ef Mi. 'K', J.E.O. whe did net depesit receveries

ef the lean meney ameunting Tk. 1,10,300/-.

10) Cepy of Meme addressed te Mr. 'P' , Directer Agriculture
in charge (J.P.P.) Dhaka with a request te transfer Mr. 'K!' Jic ElR Ok

frem te Dinajpur issued by Mr. 'H'.

11) Cepy ef the shew-cause netice upen Mr. 'K' fer mis-

approepriatien ef meney ameunting te Tk, 1,110,300/~

12) Phete cepy ef an erder regarding/Ser transfer ef

Mr. 'B' J,E,O.,, Mr. 'K' and Mr. 'W'.

13) Cepy ef transfer erder of Mr. 'U', J.E.O. and Mr. B!,

J.E.0. issued by Mr. 'H', AD(JP).

14) Cepy ef a letter addressed te pelice Super, £ B fer

taking persenal security measure fer Mr, 'H'.,

15) Cepy ef seme receipts and veuchers.

Later Development
AR apti-cerruption case was started at the Upazila Magistrate!,

court,On perusal ef the investigatien repert ef Anti Cerruptien

Department and erder ef the learned Upazila Magistrate, it was
inter alia,

found/that ne sanctien ef the Gevernment te start case against

Mr. 'H' was submitted in the ceurt. Learned Magistrate teek this

inte censideratien and discharged Mr. 'H' frem the case.
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Persuing the cepy ef the MLTR case it was feund that Mye 'N?
and Mr. J' were cenvicted by the Summary Martial Law Ceurt, R te

suffer rigereus imprisenment and alse te pay fine.

On perusal ef a summary in respect eof the departmental pre-
ceeding breught against Mr. 'H', it was feund that ND.G. Agriculture
Extentien, Dhaka held the epinien that Mr. 'H' was victim ef circu-
mstances,and in the result ef a censpiracy ef the cerrupt suberdinate
efficers and staff he was victimised and ultimately dismissed frem
service, and the preceeding needed te be set aside and the review
petitien fer reinstatement in service submitted te the President

ceuld be censidered with sympathy.

NeG. Agriculture Extensien recemmended that Mr. 'H' was an
henest, hard werking and efficient efficer. Mr. 'H' had been deprived
ef justice,fer actien was net taken as per previsien ef law in ferce,
Ceurt ef law discharged him frem the criminal case. In censideratien
of the abeve facts and circumstances Mr. 'H' ceuld be reinstated

in service.

Decisien by the Review Ferum

The Review Ferum sat en 21.5.92 and censidered the case against
Mr. 'H' as baseless. He deserved te be reinstated if he had submi-
tted the Review petitien te the pPresident & CMLA befere 10.11.86 as
per Circular dt. 12.10.91. Mr. W, claimed te have sent the petitien
te CMLA en 18.9.86 by Registered pest, but lest the receipt by se
many years. The pest effice ceuld net help him. Se after years ef

efferts. Mr. H has remained jebless and in misery.
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Chapter 3

case No. 2

Case in Brief

Mr. 'P' was Addl. S.P. ef District M, During his incumbency
as Addl. S.P., he attempted te eutrage the medesty ef his maid
servant Miss. 'Q' en 4.01.81 and 5.01.81 at abeut 00,30 heurs.
Later, he managed te send her away frem the Thana hajat against
the erders of S.P. Subsequently a departmental preceeding under
rule 3(b) ef tﬁe Gevt., servants (Discipline and Appeal) Rules,1976
was drawn against him under erder Ne. P10c-8/81(1) M.H.A(Police—1)

dt. 6.7.82 eof the Ministry ef Heme Affairs,

Defence in Brief

Mr. 'p' denied the charges levelled against him. Accerding
te him charges were breught eut ef ill metive and malafide

intentien.

Charges were as fellews;

) During his incumbency as Addl. S.P.(HQ), M district
Mr. 'P!' attempted te eutrage the modesty ef his maid servent Miss.
'Q' during the absence eof his wife and ether members his family

froem his residence.

b) Mr. 'P' illegally managed with the assistance of Mr.'H!
Inspecter, C,I.D. te bring eut the said maid servent frem K Thana
building en 17.1.81 at abeut 21 hrs gherein she was kept in safe
custedy fer an #nquiry te be held By the S,P., M and exerted undue
influence upen her fer getting her false statement befere a Magis-

trate, Ist class,(in presence ef the Addl. S.P.)en the same night,
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c) Mr. 'P! arranged te send the said maid servant te her

Fupa at a remete district en the same night,

d) Mr. 'P' by his aferesaid acts displayed cenduct prejudicial
te geed erder, service discipline,and unbeceming an efficer ameun-
ting te miscenduct within the meaning ef rule 2(c) ef the Gevt,

Servants (Discipline and Appeal) Rules, 1976,

Statement ef Allegatien

Statement ef allegatien en which the abeve charges

were based are belew ;-

a) During his incumbency as Addl. SePs (HQ), Mr. 'pP* attempted
te eutrage the medesty eof his maid servant Miss. 'Q!' at his resi-
dence at abeut 00.30 heurs en 4.1.81 and 5.1.81 by catching and
pulling her by hand fer immeral purpese during the absence ef his

family frem his residence.

b) During his incumbency as Addl. SeP.(HQ)s M Mr, 'P* with
a view te creating false defence te escape disciplinary actien fer
his effence invelving meral turpitude, alengwith Mr. 'Ht Inspecter,
C.I.D. teek eut the said maid servant frem Ketwali Thana building en
17.1.81 at abeut 21.00 hrs, where she was kept by the S.pP., M in
safe custedy fer her examinatien by the S,p, and exerted undue
influence upen her and ultimately succeeded in getting a ferced
untrue statement frem her which was recerded by a Mggistrate [First

Class in presence of him (The Additienal S.P.) . He,thereafter,
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arranged te send Miss '(' te her Fupa (uncle) te a remete district.

Mr, 'P' Addl.S.P. cencealed the said statement,

Appeintment ef Inquiry Officer

Ministry ef Heme Affairs appeinted Mr, 'R' , Deputy Secretary
as 1.0, under Rule 10(1) eof the GeVernment servants (piscipline and
Appeal) Rules, 1976 with request te knquire inte the matter and
submit repert thereen. Cepy ef charges alengwith the statement ef
allegatien was cemmunicated te Mr. 'P!' fer infermatien and use in
the preceeding asking him te shew cause as te why he sheuld net be
dismissed frem service er etherwise suitably punished under the
said Rules. He was alse directed te submit a written statement and
te state whether he desired te be heard in pPersen er adduce evidence,
1t any,in his defence. Being appeinted as I.0. Mr. 'R' caused
service ef netice upen Mr. 'P' under Meme Ne. 31/82-n.5.~-2(Enq)/ 128
(2)12 dated 13.9.82 asking Mr. 'P' te appear befere him with

necessary papers and adduce evidence if any .

Submissien ef Mp. 'P!

Mr. 'pP!' appeared befere the 1,0, en 13.9.82 and put ferth his
submissien denying the charges against him. His cententiens were

as fellews ;-

1) Regarding eutraging ef medesty;
Mr. 'P' submitted that he was en duty eutside the HQ
and centinued till 3.00 hrs. in the night ef 4.1.81. He
submitted cepy eof his teur diary te D.I.G. The teur diary

was duly ferwarded by the S.P. He stated that his srderly
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censtable Mr. 'S' develeped illicit cennectien with his
maid servant Miss. 'Q' and the said censtable enticed away
'Q' frem his residence in the night ef 4.1.81 and induced
her te marry him. The then S.p. breught charges against
Mr. 's' in which he admitted his guilt. Mr. 'P' submitted
that his ailing wife as well as his father ahd mether-in-
laws were present iﬁ his residence in the alleged night,
He alse added that his nephew,a student ef class VII eof
Pelice line High Scheel was present and 4ttendance register
of pelice line High Scheel ceuld be calledfer te wxamine
and preve his presénce. Mr. 'P' further submitted that
3(three) censtables were deputed in his residence as
security guards in the night and if nécessary their C,C,
(cemmand certificate) ceuld he called feor. Accerding te
him the fact ef absence ef the inmates of his family was

false and fabricated.

Regarding Judicial statement made by Miss., 'qQ';

Mr. 'P' submitted that it was the respensibility ef a
superier efficer te send a accused te the nearest Magistrate
if the accused was kept in Thana Hajat fer mere than 24 hrs,
It was alse his submissien that he discharged lawful duties
by preducing the innecent maid-servant befere the Magistrate,
since she was cenfined in custedy fer 3(threo) days. Accer-
ding te him it weuld net be a lawful decisien fer S.P. te
send the maid servant frem ene district te anether incurring

expenditure frem the Gevernment exchequer,
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iii) Regarding sending the maid servant te
her Fupa(uncle) ;

Mr. 'P!' submitted that it was net lawful te arrange
marriage of a tender aged girl with a man whe had first wife,
Keeping in view this principle and ebligatien he theught it
was net an effence te send the maid servant te her uncle at

S a

his (Mr. p's ) ewn cest.,

Decuments Submitted;:

Mr. 'P!' preduced and submitted fellewing decuments ;
1) Extract ef his inspectien repert held en

3001.81 at T PleSte

2) Phete cepy ef his teur dairy fer the menth

of January, 1981,

3) Phete cepy ef the charges breught against

censtable ‘'St ,

4) Statement eof Miss. 'Q' befere Addl. S.D.O.

and Magistrate Ist class.,

Observatiens:

Having gene threugh the charges breught against Mr, fs?
erderly censtable te the Ex. ,Addl. S.P., it appeared that Mr. 'St
develeped illicit cennectien with the maid servant ef Mr. 'P' and en
4.1.81 he teek her te his residence witheut permissien frem Addl.

SeP. and subsequently kept her in the heuse ef a retired Railway
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driver, with a view te malign said j,Addl. S.p. It was mlse fsund
that en 5.1.81 the maid servant was picked up frem the heuse eof
!pl

the driver and she was sent te 0.C./P.S. He connived te biring her

back te Bave his skin.

on the abeve charges the S.P. discharged the accused censtable
frem service en 31.1.84,My. 'P! in his submissien stated that the
censtable admitted his guilt in writing and he was punished. Alle-
gatiens and charges agéinst him were false, fabricated and cencec-
ted and breught with malafide intentien., In her statement befere
the learned Mjgistrate Miss. 'Q' stated that erderly censtable 1g¢
enticed her away te marry her at his residence and Addl. S.P.
rescued her and sent her te her Fupa but she came back te the heuse
ef censtable 'sS'., She further stated that she veluntarily went te
get married with 'S', and del. S.P. had ne invelvement in this
affair, She alse stated that Addl. S.P. did net induce her fer

immeral purpese er illicit cennectien,

Mereever, en perusal and examinatien ef the decuments and
related papers submitted by the accused eofficer it was feund that
he made an inspectien at T P,S, ®en 3.1.81, During his inspectien
4 efficers and 11 censtables were present, His teur diary fer the
menth ef January, 1981 was ferwarded by S.pP. te ND,I.G. Fwem the
teur diary it was revealed that Mr. 'pP' left T p,S, at 00.30 hrs,
and returned te H} at 03.00 hrs. en 4,1.81. The time as mentiened

in the charges of attemptinz te eutrage the modesty of the maid
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servant was abeut 00,30 hrs. en 4.1.81 and 5.1.81. It appeared
that the accused efficer returned te HQ after the time ef alleged
eccurence, Cenfusien ceuld arise as te hew eccurrence teek place

at the same time at 00.30 hrs. en beth the days.

. secendly, in case eof attempting te eutrage medesty ef the
maid servant during the absence #f wife and ether members ef the
family, as alleged in the charge, again the questien arises as teo
whe saw such an attempt. Altheugh cemplaint by the maid servant
ceuld be entertained, ceorreberating evidence was alse necessary.

The maid servant did net state anything against Mr. ‘'P'.

But ene peint was very impertant in this case that the maid
servant Miss. 'Q' was kept in thana hajat fer the purpese ef helding
an &nquiry by the s,P, Mr. 'P' Addl. S,P, was a suberdinate efficer
of the S,P,,M.PDistrict,- He breught eut the maid servant frem thana
hajat at 21 hrs, at night, preduced her befere the Addl. S.D.0O. and
Magistrate First class en the same night,and after ebtaining her
statement befere the Magistrate, First class, allegedly in his
presence, he sent Miss. 'Q' te her Fupa (uncle) quickly at a remete
district en the same night witheut censulting the S.P. Mr. 'P¢
wilfully acted against the inquiry te be held by the S.,P. by sending
the maid servant away. If Mr. 'P' had the sincerity ef purpese, he
weuld have censulted the S.P. abeut the detentien ef the maid

servant in thana hajat fer mere than 24 hrs. and weuld have taken

actien en the instructien efthe §,p, This appears te be a gress

insuberdinatien and miscenduct by a senier pelice efficer,
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Decisien and recemmendatien ef the review tFerum? ¢

The review petitien ef Mr. 'P' was taken up by the 'Ferum!
fer decisien and recemmendatien. The Ferum discussed the review
petitien ef Mr. 'P' and feund that there was ne geed greund fer
censidering the case of the incumbent and te give him redress.
The Ferum expressed the epinien that the dismissal frem service
of Mr. 'P' was reasenable and justified. Cgase of the incumbent

was net censidered fer reinstatement er etherwise.
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Chapter L
Case Neo.3 >

Case in Brief

Mr. 7Z was Executive Qfficer (Admn.), Department ef Special
Preperties, Cemmerce Divisien. During his tenure he was in charge
of the administratien ef M/S E. and Ce. Ltd. from 11 July, 1975 te
9.8.77 and was Administrater ef the said unit frem 10.8.77 te
22.10.,79 in additien te his ewn duties. while werking as EXxecutive
efficer, he was placed under suspensien en the allegatien ef mis-
cenduct and cerruptien vide erder Ne. 1(1)-Fin/79/723 dt. 22.10.79
ef Cemmerce Divisien. A departmental preceeding was started against
him. Mr. M. seétion eftficer was appeinted Inquiry Officer whe
enquired inte the allegatiens and submitted his repert. Mr. 7 was
feund innecent and thereen he was reinstated in service vide erder

Ne. 1(1)~Fin/79/284 dt. 30.7.80 ef the Ministry ef Cemmerce.

Mr. 7. was again placed under suspensien en 2.6.82 fellewed
by a departmental preceeding case bearing Ne. 2-A-1/80-A.P.
dt. 2.6.82 ef sSpecial preperty Ccell, Cemmerce Divisien, M/O Indus=-
tries and Cemmerce en the allegatiens ef miscenduct and cerruptien
cemmitted during his tenure as incharge ef the administratien ef
M/S E and Ce. Ltd. frem 11 July 1975 te 9.8.77 and as administrater

ef the said unit frem 10.8.77 te 22.10.79.

Mr. H. Asstt. Ecenemic Adviser, Ministry ef Cemmerce was

-

appeinted Inquiry Officer whe enquired inte the allegatiens and,

submitted his repert., On the basis ef this repert Mr. 7. was demeted
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frem the pest ef Executive Officer and reduced in rank te the
pest ef Acceuntant in the scale of Tk. 42s/- - 1035/- and alse
with deductien ef 409 ef salary fer an indefinite peried, vide
erder Ne. 2A-3/AP/11 dt. 30.12.82 of the Ministry ef Cemmerce.
Being aggrieved by the erder, Mrg Z. preferred an appeal te
Commerce

the secretary, M/O/en 6.3.83 against the erder ef reductien in

rank and deductien ef salary.

Subsequently Mr. Z. was retired frem service en the same
allegatiens under MLO 9 cemmunicated vide erder Ne. 6(16)/83.A.I.

dt. 30.5.83 ef the M/0 Cemmerce,

Dalsuce;

Mr. Z. in defence submitted that the suspensien and the sub-
sequent departmentalpreceedings were started eut ef malafide inten=-
tien and biased attitude. That the charges were mis-cenceived,
factually inaccurate, legally untenable and he was victimized fer
biased attitude and ill-will ef seme efficers agd empleyees. He
further submitted that the presecutien ceuld net preduce any paper/
files or adduce any evidence te preve the charges breught against
him, the allegatiens were baseless, he was innecent and net guilty.,
He ceuld net place his grievances;she autherity as ne secend shew-

cause netice was served upen him. The impugmwed erder was illegal

and liable te be set aside.
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Statement ef allg;ations

Statement ef allegatiens were as fellews

a) One N,E.C, televisien which was precured frem M/S Te wWas
kept in effice, In the early part ef 1979, ene day, Mr. Z. teek the
televisien te the werkshep ef E and Ce. Ltd. with the plen te repeir
it. Tt was learnt that he teek the televisien te his ewn heuse fer
persenal use and did net keep in effice. The value of ﬁhe televisien
was assessed te Tke. 1900/— fer sale en auctien. Mr. Z. was eut ef
Dhaka en the day of auctien. The televisien was breught in the
effice fer sale, but since the ameunt ef bid was net satisfactery,
it was kept in the effice. Mr. 'Z' again teek it te his residence.
On the subsequent day eof auctien Mr. Z. preduced an eld televisien
frem M/S E. and Ce. Ltd. and placed it fer sale in auctien instead
of the N,E,C, televisien and the eld televisien was seld with ether

preperties. The date ef auctien was 10.5.77. The tetal ameunt ef

bid meney was Tk. 8600/-. Many empleyees had the epenien that bid

meney was net satisfactery due te replacing the N,E,C, televisien
by eld ene and fer declaring the N,E,C, televisien as unusable
befere auctien.

b) Mr. ?z? during his dhncumbency as administrater
appeinted the follewing persens irregularly g

Nave Date ef appeintment
1)  AS ' 15.9.76
2) BH 8.3.77
3) NR 19010077
4) MR 1.8.78
5) NA 7/75
6) KI 9/75

7) EW 7L 7T




40

c) Mr. '7' purchased petatees by the cash ef W celd sterage
but kept in his ewn name., There was an allegatien against him that
he seld the petatees with prefit in the market., He purchased
1122/30 mnds ef petatees at a price ef Tk. 50/~ per mnd. by the
fund ef ¥ celdsterage and kept in his ewn name. Afterwards when
the price of petatees was higher he seld the same at Tk. 116/- per
mnd., but depesited @ Tk. 50/~ per mnd. and rent @ Tk. 23/~ per
mnd., having a tetal ef Tk, 73/- per mnd. te the cempany and thereby
misappreriated a prefit ef Tk. 48,790/~ frem the sale preceeds of
1122/30 mnds. ef petatees and thus he caused financial less te

the cempany.

d) He censtructed a wall measuring 458t'x10"X10' 6" fer
fer pretectien ef the celdsterage frem river eresien and alse cens-
fructod a wharf with an expenditure eof Tk. 1,38,520/03, but did net
fellew any rule. Ne estimate was prepared befere the werk dene,
He did net invite any tender er quetatien and alse did net take
any appreval frem the higher autherity. He cemmitted the effence
of miscenduct by executien ef the werk fellewing ne rule and he

misapprepriated mensy shewing excess expenditure.,

e) During his incumbency as administrater ef M/S ® and Ce.
Ltd., he epened an acceunt bearing Ne. 148 at Rupali Bank, F
Branch in his ewn name. His transactiens te that awceunt was
Tk. 1,23,236/50 during the peried frem 4.10.77 te 27.8.78. Ne
reasonable greund appeared te hew the ameunt he depesited te the

Bank. Se, it was presumed that he misapprepriated meney frem the

fund ef the cempany.
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f) During his incumbency as administrater ef M/S E and Ce. Ltd.
he,by marking MKBR,kept 1026 mnds. ef petatees in 456 bags in celd
sterage in the name of X ®n 12.4.79, 3.5.79, 9.5.79, 10;5-79.
11.5.79, 22.5.79. He granted a sum ef Tk. 48,000/~ in faveur ef K
as lean, but did net realize the meney at the time ef delivery eof
potatees. He misappropriated the ameunt Tk. 48,000/~ by grantine
the meney in the name of K and thereby caused financial less te

the cempany.

g£) During his incumbency as administrater ef M/S E & Ce,Ltd.
he did net take any effert te realize Tk. 20,923/~ frem M, an
empleyee of F ceold sterage whe was abscending. He ledged enly a
case Ne. 8 U/s 409 B,P.C. at F. P.S, On knquiry it was revealed
that en 4.1.77 when M left effice there was ne cash
meney in the cash beek ef celd sterage. In the ledger a sum ef
Tke. 20,338/50 was feund debited in the name ef M , but with ne
date. Se it was presumed that the accused efficer by means ef
corruﬁtion himself misapprepriated the meney and thus eaused

financial less te the Cempany.

h) M. 7. received the fellewing ameunts in vielatien
of Financial rules

pals Ameunt
10.1.76 1500/~
ho5.77 1600/ -
10.11,78 2500/~
13379 4000/~
11.4.79 1000/~

Tetal Tk, 10,600/ =
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He received meney frem cempany witheut taking any appreval frem

the higher autherity. Resides, inspite ef the letter issued by the
Directer, S.P,C, vide letter of 18.7.81, 10.9.81, 26.12.81 he paid
Tk. 300/~ of the abeve meney. He did net pay the rest ameunt.
Accerding te his aséossment if any ameunt was payable te him, even
then without prier appreval, he had ne right te take any ameunt
of meney er te return any mensy already taken by him. Therefere he
had misapprepriated a sum ef Tk. 10,300/~ frem the fund ef the

cempany and thereby cemmitted the effence ef insuberdinatien.

i) On scrutiny ef the recerds ef steck, purchase and sale
eof petrel, Diesel and ectane fer the yegr 77-78, 78-79, and 79-80
of M/S E. ; and Ce. Ltd. it appeared that in FY. ef 77-78 the
steck of aferesaid (3 three) kinds ef fuel were as petrel 69,008
gallens, diesel 1,68,141 gallens and ectene 2000 gallens and during
these years there was ne deficit er depreciatien. During 78-79
when he was administrater ef the cempany at that time the steck
pesitien ef the abeve neted fuel were petrol 72,090 gallens,
diesel 1,700,327 gallens, ectane 10,165 gallens respectively and
during that year the daficit was shewn as petrel 562 gallens,
diesel 669 gallens, and ectane 221 gallens and en acceunt ef the
deficit the less was shewn Tk. 27,532/08. Therefere it was presumed
that by negligence in duty and taking receurse te cerruptien the
accused efficer caused less ef Tk. 27,532/08 te the cempany in

the FYy 78-79.
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Charges

Charges were framed against Mr. 7. fer miscenduct and
cerruptien under rules 3(B) and 3(c) ef Gevt. servant (Discipline

and Appeal) Rules, 1976. The charges were as fellews :

1) An eld televisi;n instead ef the W,E.C, televisien was
seld in auctien and thus invelved him in cerruptien by way ef re=-
placing and selling at less price than the assessed value ef the
NEC televisien, Besides, he cemmitted the effence eof miscenduct
by taking the televisien te his residence witheut taking permissien

frem the autherity,

2) During his tenure as administrater ef M/S E. and
cempany he cemmitted the effence eof cerruptien by appeinting 7

persens.

3) Mr. 7. purchased petatees incurring meney frem the fund ef
F celd sterage and kept the same in his ewn name and seld with
prefit, He purchased petatees seld at Tk, 116/~ P.M. He depesited
sale preceeds te the cempany @ Tk. 73/ P.M. including rent and

thereby misapprepriated a preofit of ameunt WE, 48,790/-.

4) Mr. 7., censtructed a retaining wall te pretect the celd
sterage frem eresien eof river. He alse centructed a whark
measuring 62'X18', Tetal cest ef censtructien was Tk. 1,38,520/03.
The werk was dene during the peried frem Dec. 78 te April 795 but

ne estimate was prepared and ne tender er quetatien was invited,




Ly

Mr. Z. " did net take any permissien frem the higher
autherity fer executien ef the werk, As ne rule was fellewed in

the werk dene it was presumed that there was misapprepriatien.

5¢ There was a persenal acceunt bearing Ne. 148 in the name ef
78 in Rupali Bank, F.,B. A sum ef Tk. 1,23,236/-50
was feund transacted in the said acceunt during the peried

frem 4,10.77 te 27.8.78,

6, He did net take any effert fer realizatien ef meney ameunting
te Tk. 48,000/- disbursed as lean te AR. Nebedy ceuld say whe was
that AR . . The actual fact was that Mr. 7. kept 1026 mnds.
of petates in 456 bags in.coldstoraée en 12.4.79,3.5.79, 9.5.79,
10.5.79, 11.5.79 and 22.5.79 marking MBBR en the bags in the name
eof XK. C/O Ae Re Ne recerd was feund available te preve whether the

lean was given te K fellewing legal precedure.

7. He did net take any actien te realize Tk. 20,923/- frem

Mr.M y an empleyee of the celd sterage whe was abscending.

8, Mr. 7. illegally claimed charge allewance and received

a sum ef Tk. 10,600/~ witheut permissien ef the autherity.

9. In the petrel pump ef M/S E Ce. Ltd. in the year 77-78 ,
78=79, 79-80 it was feund that the steck ef petrel, diesel and
ectane was 69,008 gallens. 1,68,141 gallens and 2,000 gallens

respectively and ne less was feund. During has tenure as




administrater ef the cempany in 78-79 the steck was feund as
petrel 72,090, diesel 1,70,327, ectgne 10,165 gallens and in
that year less was shewn as petrel 562 gallens, diesel 669

gallens, ectane 221 gallens. The tetal less in term ef meney

was Tk, 27,532/08.

Appeintment ef Inquiry Qfficer

Mr. He. Asstt. Ecenemic Adviser, Cemmerce Divisden was
appeinted as Inquiry Officer fer gnquiry inte the allegatiens

and changes framed against the accused efficer Mr. Z.

Shewcause netice

In view ef the allegatiens ef cerruptien, miscenduct and

misapprepriatien Mr. 7. was directed te explain his cenduct within
7 days frem the date of receipt ef the charges te the 1,0, Mr. z,
Asstt. Ecenemic Adviser, Cemmerce pivisien, as te why he sheuld
net be punished under Rules 4(3)(A)4(3)(B), 4(3)(c)&l(D) eof the
Gevt. Servant (Discipline & Appeal) Rule, 1976. He was alse
directed te mentien in his explanatien as te whether he weuld
desire te be heard in persen. If ne reply was submitted by him

te the I.0. during that peried it weuld be presumed that he had
get nething te say en his acceunt and the T,.,0. witheut further
waiting fer his reply ceuld submit his repert and necessary

actien weuld be taken accerdingly,




Actien taken by I,0,

Being appeinted as I.0. Mr. H. sent a netice en 13,7.82
te the accused efficer te submit his explanatien immediately and

infermed that en failure the repert weuld be submitted accerdingly,

Explanatien submitted by Mr. 7.

Mr. Z. submitted a written statement te the I.0. and he
desired te be heard in persen. His reply against the charges

were as fellews ;

1) Being premeted frem the pest ef super, Special preperty
cell he teek charge as Executive officer en 24,1.76. In the same
year in Qcteber Mr. A.S. and Mr. SA were premeted as Executive
efficer and se he was given the charge eof E.O. (Ex. and Adt.) ef
‘the cell. The then chief ef the cell passed an erder en 22.6.78
te sell the eld furnitures and vehicles immediately which were
precured frem vested and enemy preperty firms. E.0.(A) and E.O.
(Ex and Adt.) were given the respensibility te make inventery
ef the eld furniture . Accerdingly he and Mr. SA made the inventery
ef the eld furniture en 5.8.78.7The televisien as mentiened in
the charges was included in the list. The televisien was precured
frem M/S T. fer use of Mr. B. The then vice chairman ef vested
preperty., After his departure Mr. M.A. vice chairman used the
same. After his making ever charge the televisien was kept in the
gedewn ef the effice. Subsequently Mr. sa , E.O.(A) and Mr. A.M.
DeD.(A) assessed the value of the old furnitures including the

televisien in 2 (two) lets fer sale. The value ef the televisien




was assessed te Tk. 900/~ . It was decided that the televisien
weuld be seld en auctien en 18.11.78. since it ceuld net be seld
en that date a further date fer auctien sale was fixed en 3.5.79

threugh netice hanging en the netice beard by the above eofficers.

In this cennectien it was mentiened that he teek ever charge
as D.D.(A) en 30.4.79 frem Mr. A.M. , D.D.(A). Afterward en 3.5.79
he came te knew that with the televisien set the price eof air
Cenditien®&nd refrigerater was assessed by the mechanic ef E. and
Ce. Ltd. and MC " 7 under the supervisien ef E.0.(A) wherein
he had ne invelvement. In the assessment repert it was stated that
the televisien set was cempletely eut ef erder and it weuld be ef
ne use. Therefore, the questien ef taking the televisien set te
his residence as per charge ne. 1 did net amrise at all. Censequently
the stery eof bringing ef televisien frem his residence en the date
ef auctien was alse net true. In the previeusly advertised auctien
held en 3.5.79 the eld furniture in 2(twe) lets were seld in
presence eof fermer Directer (Bx & Audit) and fermer Directer (A&A)-
As he was in charge ef the effice of De.D. he was present during
the auctien. Mr. s,A, , E.0.(A)&A) and Mr. sH. E.O.(Ex & Audit)
assisted the auctien sale and en that date the prepertiesef 1st and
2nd 1list imcluding the televisien set were handed over;:he auctien
purchaser e¢n his signature as per letter written by Mr. SA en the
appreval ef Directer (A&A). The price ef the ether preperties with

televisien set was fixed at Tk. 3231/= . but in the auctien these

were seld at Tk, 6100/~., The price ef the auctien sale was abeut

2(twe) times eof the assess price, It was net a fact that eld tele-

vigsien in pPlace ef abeve televisien was seld with ether preperties
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en the date of auctien en 10,5.79. Therefere, framing allegatien
fer taking receurse te cerruptien against him fer changing the
televisien and selling it at a much lew rate than the assessed
price was net true . As the televisien was net breught te his
residence, therefere, the allegatien ef the eoffice of cemmitting

miscenduct breught against him was false,

chargg Ne. 2

In erder te run the eempany the pests which were fallen vaccant

be ed
due te leaving jeb by the empleyees had te/fill /up by ether expe-

rienced persens and ne persen was appeinted creating new pests.
The persens whese names had been mentiened in the charge were
appeinted with the prier appreval ef the lecal autherity ef the
cempany and accerding te written advice ef the autherity and

fellewing recruitment rules,

Charge Ne, 3

During his temperary charge as Administrater in March 1978, a
sum ef Tk. 6,00,000/- (Six lac) was sanctiened by BKR fer purcha-
8ing petatees, S.p.C. had appreval en it., The ameunt was drawn in

2(twe) instalments en 29.3.77 and 15.4.77 Tk. Q,S0,000/- was dis-

bursed te cultivaters and businessman as per rule and rest ameunt
Tk, 1,50,000/- remained depesited in the bank. Abeut 2500 mnds ef

petatees were kept, but there was vacant place fer stering mere

2000 te 2500 mnds ef petatees. After discussien with the directers

of S.P.C. and with all the officers eofthe cempany it was decided

te purchgse patetees in the name of Cempany. Accerding te the
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decisien the petatees were purchased with assistance eof Acceunting-
in-charge and Cashier, markings EBECS en 100 bags and the same was

stered.

Allegatien came te him te the fact that retten petatees were
purchased incurring higher price and due te Purchasing ef retten
petatees reputatien ef the Cempany weuld be hampered. Then and
then he en 22.5,78 persenally inquired the matter en spet and
discussed with the staff and in their presence and with censent
he had talk with the higher autherity ever telephone., Afterwards
discussing with staff and getting their censent he entered his
cemments in the register as 'Teday accerding te petitien ef the
staff, petatees weuld be stored in name of Administrater instead
efthe cempany marking ZEBCS and the stere would be filled up':',
It was alse a cenditien that in case eof any less the cempany weuld
net share the less and the Administrater himself weuld be liable
fer the less. Under the abeve circumstances the tensien was
diminished and greater interest ef the Cempany remained uninterup-

ted.

A sum ef Tk. 51,174/~ was spent in purchasing 1122 mnds 30
seers of petatees @ Tk. 45/58 p.M. including ether expenditure.
wWhen the price raised at Tk, 73/74% P.M. in the menth ef August ef
that year, after discussien withtthe staff and autherity it was
decidé§ te sell the petatees at Tk. 73/P.M. te 2(twe) businessman

threugh infermal slip., A sum ef Tk. 28,678/~ was received as prefit
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frem the sale preceeds and as rent. This ameunt was entered in
the acceunts ef the cempany with date and meme number, It was
recerded in cempany's meme beek, register and audit repert. The
cempany weuld have been deprived eof this sum if the petatees were

net purchased en the respensibility ef the administrater,

Charge Ne., 4

He had te inferm the autherity abeut the inceme and expendi-
ture ef the previeus year and befere drawal ef meney sanctiened by
BKB he infermed that purpese en which the meney weuld be spent.

He infermed that Tk. 1,50,000/~ weuld be spent fer the censtructien
werk. On such infermatien autherity recemmended fer the subsequent
lean and it was recerded in the cempany's register. He censtituted
a preject cemmittee censisting ef the empleyees of the cempany fer
executien ef werk preperly after discussien with the higher authe-
rity ef S,P.C, 3ince he had te discharge additienal duties, the
preject cemmittee was fermed te execute the werk under his super-
visien and alse keeping it in view that the expend;ture weuld be
mere if executed by centracter threugh inviting tender. The werk
was preperly dene by the preject cemmittee., The meney in respect
ef cest ef sand, cement, bricks and labeur were paid as recemmen-
ded by the cempany. He enly supervised the werk and paid meney

en submissien ef bills by the pre ject cemmittee,

=
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Charge Ne. 5

Stering ef petatees in celdsterage started frem February/March,
He did net agree with the prepesal ef the lecal traders te purchase
the whele quantity ef petatees by meney sanctiened as lean by BKB
and as such at the instigatien ef the trader, nene came with petatees
at the cempany's wharf. Oon the ether hand, electric units were
incfeasing day by day, because machine was in eperatien. In such
situatien 2(two) weeks passed, but nene came with petatees at the
wharf. He discussed this matter with My. AKX, Py. Directer, S.P.C.
whe inquired inte the matter lecally, He realized the preblem and
in the interest ef the M/s?and Ce. asked the lecal traders te keep
4,000 mnds. ef petatees in the name ef Ao Ageﬁcy. Afterwards, the
traders began te ceme with petateces at the cempany's wharf. After
Z(two) days, as per recemmendatien ef the N.ND. it was decided that
further quantity ef 4,000 mnds. petatees be stered in the name ef

Dy, lessee of NM . He suggested te epen an acceunt in the
name ef A Agency. When the questien arese as te under what acceunt

the meney in respect of petatees weuld be depesited, it was decided

that it weuld be depesited te DS's acceunt.

Then fer depesiting meney eof the parties the acceunt as mentiened
in the allegatien was epened. Jecal administratien knew this fact.
Mr. FR ASstt./Cashier depesited the sale preceeds ef the petatees
te that acceunt, Subsequently share eof every persen was paid by the
incharge ef the drawal ef meney frem RBank. It this cennectien it was

te be stated that the ameunt which was depesited te that acceunt
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was never kept te his acceunt er was net spent by him, If bank
registers were examined, detail?iarticulars ceuld be gathered. On
examinatien ef recerds eof the cempany it weuld alse be clear that
the meney received frem sale preceeds ef the petatees of the parties
was depesited te the acceunt and was given te them accerding te
their share. In view of the circumstances the acceunt was epened
in his name and this fact had actually pretected the cempan 's
interest. If an alternative step weuld be taken accerdings te
advice eof contractors.v he ceuld earn prefit, but cempany's reputa-
tien weuld be hampered. He did net permit against his censcience.
Therefere, the questien ef being cerrupt er misapprepriatien ef

meney by him frem the cempany fund did net arise. The allegatien

relating te cerruptien was net true.

Charge Ne. 6

Mr. AR was an established businessman. He submitted a petitien
te M/S E Bux and Ce. en 4.3.79 fer stering 4000 mnds ef petatees at
ABC celdsterage. On this greund Mr. AR came in the last week eof
March and paid a sum ef Tk. 12,000/~ te a lecal centracter fer
stering 5,000 mnds. ef petatees in the name of K Begum under mark
MKBR centracter started purchasing frem 8th er 9th April in the
name ef X Begum under mark MKBR. AS MIr. AR was absent after much
request frem the centracter Mr. 7 arranged a lean ef sum Tk. 20,000/~
at his respensibility. Subsequently he arranged a further lean ef
sum Pty 18,000/— en 12.5.79. Centracter submitted a written decument
stating that he weuld realize the meney frem AR. On 16.5.82 AR met

7 and signed the lean agreement deed. It was infermed te him that
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a sum eof Tk, 38,000/- was paid te centracter fer purchasing petatees
under mark MKBR eut ef the meney ameunting Tk, 48,000/~ mentiened

in the agreement deed., Mr. AR then agreed te receive Tk. 10,000/~

as sash and refunded him Tk. 38,000/-. On this ground after dis-
cussien with the autherity it was decided te pay Mr. AR Tk. 10,000/~
as cash and in erder te realize Tk. 38,000/~ which was given by him
net te pay Tk. 48,000/~ threugh cheque te the wife of Mr. AR but

te receive the meney by him threugh cheque.In view ef the abeve
agreement Mr. AR was paid Tk. 10,000/~ and a receipt ef Tk. 48,000/~
was taken. Censequently the cheque was net issued in him name. He
did net cemmit the effence ef cheating and did nething which ceuld
ﬁamper the reputatien ef the cempany. This step was taken rather

in the interest ef the cempany. The aferesaid meney had been

debited in the cempany's ledger. If there be‘any ill metive, he

weuld net use his name.

The less and prefit ef the celdsterage fer the peried

frem 1971-72 te 1980 were as belew 3~

1) 1971-72 less 45,616/l
2) 1972-73 less 61,266/30
3)  1973-74% less 23,641/87
L) 1974-75 less 16,960/22
5) 1975=76 less 57,645/10
6)  1976-77 prefit 4+  9,198/39
7) 1977-78 Prefit + 1,04,857/94
8) 1978=79 prefit  + 2,22,698/73
9) 1979-80 Prefit + 2,10,547/187
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He was in temperary charge as administrater ef the cempany frem
11.7.75 te 22.10.79. It was elear frem the abeve infermatien that
during his tenure the celdsterage had prefit. It was net pessible te
shew prefit if he weuld be cerrupt er misapprepriate meney er had
ill metive. H, never hesitated te take any risk fer the cempany and
in the interest of the cempany. Therefere, the allegatien breught

against him was net true.

Charge Ne., 7

He feund Mr. M  as in charge eof the celdsterage after taking
charge frem Mr. A7 , Manager eof the celdsterage, Mr. M 1left the
celdsterafge witheut shewing any acceunts after delivery of petatees
in the menth ef Dec. 1976. He was absecending. A case was ledged
af Fy P.S. against Mr. M and in absence ef him acceunts were scru-
tinized by Acceuntant and Cashier fum Asstt. and feund that J
Mry M did net depesit meney of petatees kept under different marks
in different times. Subsequently finding ne meme beek, the steck
register and receipts ef the bank were scrutinized by Acceuntant and
Cashier and feund that abeut Tk. 16,000/- had been misapprepriated
by Mr. MI. Afterwards, a case was ledged against him at F, P.S. and
the then Chief ef S.P.C. was infermed by sending a cepy stating the
eccurrance. DD. S.P,C, was deputed te inquire inte the matter. He
required and submitted repert. Thana autherity seized steck beek
and bank statement ef that year after investigatien and kept the same

in his (accused efficer) custedy. Afterwards, F, Thana Special case
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Ne. 2/78 was started. Mr. M had been appearing in that case en
bail., Mr. Z, being the infermed received summen en 16.3.82. He
gave evidence against Mr. M en 5.4.82., He alse gave evidence en
27.5.82 in the Ceurt against M . Hence the allegatien that he did

net take any attempt te realize the meney was net true,

Charge Ne., 8

During his incumbency as administrater ef the cempany like
predecessers and Directers fellewing the rules ef the cempany he
received as advance a sum ef Tk. 10,000/~ at different times
against honouraruim/allowance fer additional charge. He spent
enly a sum ef Tk. 4,100/~ eut ef the abeve ameunt fer his personil
gffair and the rest ameunt Tk, 6,500/— was received fer S,P.C, at
the instructien ef higher autherity and the ameunt was spent in

the fellewing manner gs-

i) A sum ef Tk. 1500/~ was taken frem the fund ef the
cempany en different dates and spent fer special reasefis ef S.P.C.
and since it was necessary te repay immediately, subject te the
appreval ef the autherity the ameunt was shewn in the register ef
the cempany as lean against allewance fer additienal werk. The
aferesaid meney was net repaid by S.P.C. till new and since the
allewance fer additienal werk was net determined it was net pessible
te adjust the meney. Hewever te keep preper acceunts the said ameunt
was shewn as lean in his faveur under debit veucher en 15.11.76 and

was mentiened in the eppesite side ef the veuchers eof that time,
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ii) A sum ef Tk. 3,000/= in cash was paid frem the fund ef
the cempany te driver ef vehicle Ne. 7929 eof S.P.C, en 16.8,78 as
Per erder eof Directer te purchase tyre and tubes and fer repair ef
the vehicle., A further sum ef Tk. 1000/~ was paid frem the fund ef
the cempany in cennectien with the teur ef Directer. A sum ef
Tk. 4000/- was net adjusted by S.P.C. and se te keep the preper
acceunts ef the cempany and subject te adjustment frem his allewance,
on.his_own respensibility it was shewn under debit veucher en

15379, ‘

iii) A sum ef TKk. 1000/~ was paid as dean frem the fund ef
cémpany te Mr. SH. E.Q0. fer teur te Chittageng as Per erder eof
Directer, S.P.C. and subsequently the ameunt was repaid by SeP+C.
fer adjustment. This ameunt was spent under verbal erder at
different times fer repair ef electrical and ether werks, but
ceuld net be realized pPrevieusly, ynder the circumstances, te keep
preper acceunts, the meney was shewn in the debit veucher en
11.8.79 subject te adjustment frem his allewance. Therefere sa sum
of Tk, 4]00/- was received as lean Persenally subject.te ad justment
frem allewance and fer keeping preper acceunts the meney was shewn
under debit veucher en 4.5.,77 and 10,11.78. But en the ether hand,

S.P.C. autherity created bressure upen him at different times te

repay Tke. 10,600/-. He requested te adjust the meney frem his
allewance, but the autherity witheut accepting this prayer directed

him again te repay the meney. In cempliance eof the erder he repaid
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the rent ameunt efi instalment basis. It was te be mentiened he -
that the duties which were being perfermed by him alene previously
Nere oy : > being dene by appeinting 2(twe) adminis-
traters and each ef them had been receiving allewance fer additie-
nal charge at the rate of 209% ef their basic pay vide erder

Ne, 2A-3/80 aP(Part)/123/1(3) dt. 17.3.82. It was alse te be men-
tiened that administraters and managers whe were appeinted by
S.P,C. previeusly, each ef them received charge allewance frem

the respective eoffice, but the autherity permitted nene ef them

te receive charge allewance.

Charge Ne.9

He teek charge temperarily as Manager ef petrel pump ef

M/S E and Ce. en 11.7.75. On that date there was ne se much fuel
in the petrel pump. After taking.over charge, he feund the pump
as dry fer want ef fund and it had been mentiened in the beek ef
the cempany. After his taking ever charge as manager and after
lifting fuel and allied eils frem Burma Eastern, the pump never
became dry fer want ef fund. Subsequently during his tenure as
administrater ef the cempany frem 1.7.77 te 30.6.77, he received
@ petitien en 18.7.77 stating that 140 gallens ef petrel had
evaperated eut ef the fuel seld. He discussed with the incharge,

acceuntant and cashier abeut the evaperatien and teek decisien
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that the gncharge ef the pump weuld be respensible fer such
evaperatien and they gave undertaking in this respect that in
future there might net be any deficit en acceunt ef evaperatien.
Mereever, he came te knew frem a letter ef the empleyees bearing
ne date that guality ef petrel, diesel and ectane had beceme
abnermally lew en acceunt ef pucca seal made by efficers eof Burma
Eastern, He persenally discussed with the autherity ef RE. Ltd.‘
and they in his presence checking the gallens ef pump made every
‘thing allright by breaking the pucca seal. [le then asked the cen-
cerned empleyees te submit repert after determining the quantity
of less if any,during the sale of petrol fer the next 10(ten) days.
They submitted a repert en the less of petrel seld in 10(ten) diys.
He again discussed with the ® abeut repert, but the autherity ef
BE. idid net extend -any ceopération, because they did net agree te
increase the rent ef the pump land. lhey tried te take the petrel
pump under their centrel, but they cesuld net fulfil their inten-
tien and it appeared that se they made seme technical treuble in
the pump, which was net pessible for him te detect. All precautie-
ngry steps were taken te pretect fwei any less, with integrity as
ebserved in trade. and he alse warned the empleyees in writing en
30.7.79« Yet receiving a letter from the empleyees abeut deficit,
he infermed the matter te the ministry, but ne directien was sent
te him frem the ministry. On perusal ef the audit repert, the less
and preofit in the peried frem 1972 te 1980 were feupd as fellews :

a) 1971-72 less 18112/48
b) 1972=73 less 2950/68
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c) 1973=74 less 22620/16
d) 1974-75 less 11464 /11
e) 1975-76 Prefit & 10464/11
f) 1976-77 Prefit 4 15270/11
g) 1977-78 Profit 4 61341/49
h) 1978-79 Prefit 4+ 8552/84
i) 1979-80 less - 22234/82
J) 1980-81 less - 47703/91

Keeping in view the abeve audit repert, it ceuld be stated
that during his incumbency as administrater ef the cenpany frem
11.7.75 te 30.6.79 the petrol pump earned much prefit. The prefit
was seme extent less in 78-79 due te the preblems mentiened abeve,
"but he tried his best te selve the preblems in erder te raise

prefit upte expectation.

Subsequent actien taken 1657 9L (0) 5

Mr. He.,I.0. sent a netice te the accused effice eon 13,7.82
te submit explanatien immediately stating that en failure the
repert ef I,0, be submitted accerdingly. Mr., 7 submitted his
explanatien, The Inquiry Officer sent anether netice en 17.7.82
te the accused efficer fer submissien ef necessary supperting
papers en his explanatien. Tt appeared that Mr. 7 submitted phete
cepy eof the necessary papers en 6.8.82, Inquiry Officer fixed
anether date en 11.8.82 ancd requested department ef special

preperty en 12.8.82 te depute an efficer with necessary files,
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papers and evidence te assist him. In reply SH. E.O, S.,P,.C., seught
time te furnish papers en the date ef hearing en 17.8.82. Tt alse
appeared that next date was fixed en 25.8.82 and then en 28.8.82.
Cepy was sent te Mr. 7Z. It further appeared that Mr. SH ceuld net
preduce relevant papers, files, Se., T.0. after talk visited the
department ef special preperty cell and company;s effice but the
relevant papers and files ceuld net be made available. Se he
requested SM. Directer(Aadmn) S.P,C. and Sectien Officerk Cemmerce

Divisien en 3.11.82 abeut it.

Decuments submitted by Mr. 7 te I,O,

It appeared that wur., 7. . submitted fellewing
decuments te the I,0, te defend against the charges breught against

him ;-

1e l) Paper relating te making and taking ever
charge eof the effice of D,D,(A).
b) Release Order of D,D,
c) Order fer dclivefy of preperties seld en auctien.
d) List ef preperties seld and assessment repert
e) Bid sheet
f) Assessment repert ef preperties.

2, &) Appeintment letter of ex administrater ¥r. RA
b) Appeintment letter ef Mr. 7. as manager, Dhaka

effice of M/S E. and Ce. Ltd.
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f)

g)

D)

)
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Appeintment letter of My, 7 as manager eof

Fatulla Celdsterage.
Appeintment letter ef Mr., 7. as administrater

Chittageng effice of M/S I and Ce. Ltd.

Letter of autherity handed ever by ex administrater

of the cempany.,.

Cepy ef the appeintment letter ef empleyees

of the cempany.

Cepy ef rules in respect eof appeintment ef new

empleyees,

Allegatien ef empleyees in respect of lifting

of petatees,

Explanatien ef successer administrater in

respect ef audit repert,

Letter seeking appreval fer executien ef werk

Letter of appreval by the autherity fer

executien ef werk,

Explanatien ef successer administrater &m audit repert,

Cepy of the receipt ef payment ef meney te the party

frem Bank.
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Petitien ef Mr. AR
Receipt ef meney disbursed te lecal centracters by him

Receipt ef realizatien ef meney frem Mr. AR.
Debit and credit veuchers shewing depesit ef

meney te the acceuntant,

Netice asking te shew cause fer misapprepriatien

of meney in different yYears by cashier.

Cepy ef explanatien fer realizatien ef meney frem
centracter by the successer administrater as per

audit repert,

Cepy of ejahar ledged against Mr. MT

‘Copy eof explanatien by the successer administrater

en the basis ef audit repert.
Summen frem special ceurt te give evidence

Cepy ef hajira filed in the ceurt.

Debit veuchers ef Tk, 10,000/~ =~ 5 cepies
Teken veucher = "

3rd cepy ef the petitien praying fer granting

charge allewance,
A petitien praying fer examptien ef the alleged
meney due te inability,

Petitien Praying fer payment ef meney in installments
in erder te cemply the erder ef the autherity.
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f) Order eof granting charge allewance te the

successers administratien.

€) U4th cepy ef the petitien praying fer granting

charge allewance.,

9 a) Petitien ef cencerned empleyeses dt, 180 7T

in respect of evaperatien and decisien thereen.

b) Anether petitien in respect ef evaperatien

bearing ne date,

e) LEnquiry repert regarding less ef petrel

d) An ebjectien letter in respect of less eof

fuel supplied by Burma Eastern Ltd.

e) An applicatien submitted by in change in

respect eof evaperatien.

f) Petitien en respect of less ef petrel

rent te the ministry,

Actien taken against Mr. Z, by autherity.

My 7 : was placed under suspensien en
2.6.82 under Rule 11 eof Gevt. Servant (Discipline and Appeal) Rule,
1976. He was reinstated in service with impesing punishment ef
reductien te a lewer pest ef acceuntant. The punishment alse
included realizatien ef meney wisapprepriated by him frem his

pay at 409 ef his menthly pay and in Xmppy lump, frem the ameunt
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rein
that be released in his faveur en/statement in service, fer the

peried ef his suspensien. Ameunt eutstanding if any, at the time
of leaving service, en retirement er etherwise,weuld be realized
frem him, in luwp, frem his dues, that be payable te him, at the
time ef leaving service. Qutstanding if any, even thereafter, weuld
be realized frem him, in lump, in any ether apprepriate manner. The
abeve punishment was impesed vide erder Ne. 2A-3/C-AP/11 dated 30th

Dec. 1982 of Cemmerce Divisien

Petitien ef Appeal submisted by Mr. Z

Being aggrieved Mr. Z. preferred an appeal en 7.3.83 te
Secretary, Cemmerce Divisien against the eirder of reductien te

lewer posf and deductien frem.salary en the fellewing greunds ;-

1) Fer that he was a gazetted efficer ef the Gevernment and
the impughred erder was passed witheut jurisdictien by the Jeint
Secretary whe had net any autherity either te draw the preceeding

or te pass the final erder.

2) Fer that the impugned erder was made witheut any factual
basis and legal autherity. Ne evidence was adduced er decuments
preduced Dbefere the #nquiry .fficor as weuld be evident frem
his letter dated 3.11.82 and if there was any examinatien ef recerds
subsequently, it was dene at the back ef him (accused efficer) and

hence it was illegal and veid,
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3) Fer that Jeint Secretary, whe passed the final erder,
exercised undue influence en the inquiry efficer and his repert,

if any, was vitiated by dictatien.

h) Fer that ne recerd shew cause netice was igsued, it
was mandatery that a 2nd shew cause netice tegether with a cepy¥
of the inquiry repert was te be served en him . He had been
gravely prejudiced as he did net knew what and hew any thing had

been preved against him,

5) Fer that befere impesing a majer penalty it was mandatery
requirement ef law & te censult with the p,s,C, which was never dene

and as such the whele preceeding had beceme illegal and veid,

6) Fer that the impugned erder was tetally silent and vague
as te the ameunt ef meney, he was suppesed te have misapprepriated
which was new prepesed te be deducted frem his salary @ 40% pPer
menth. The erder directing deductien frem his pensien er gratuity
was tetally illegal and veid. The impugned erder was illegal and

veid as it was i@ndefinite and vague.

7) Fer that even under a ceurt erder the pensien er gratuity
was net attachable u/s. 60(1)(g) ef the cede of civil precedure and
there be a limit ef 24 menths beyend which salary cannet be attached,
The impugned erder was passed arbitrarily and witheut any appliceotien

of mind and was liable te be set aside.

8) Fer that impugned erder was illegal and veid as it was

passed with wmalafide intentien.
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Mr. Z. requested the Gevernment fer early dispesal

ef his appeal.

Retirement under M,L.0 9

Mr. Z was retired frem service under MLO 9 dated 6th April,
1982 befere dispesal ef his appeal petitien filed en 7.3.83 te the
Secretary, Cemmerce Divisien. The punishment ef retirement se
impesed was cemmunicated te him vide erder Ne. 6(16)/83 A.I. dated

May 30, 1983 ef Cemmerce Divisien.

Further appeal petitien submitted by Mr. Z,

Mr. Z. submitted a petitien ef appeal against the erder Ne.
2A-3/80-AP/11 dt. 30.12.82 and erder Ne. 6(16)/83 A,I. dt. 30.5.83
en 15.12.86 fer reinstatement in service te the Secretary, Cemmerce
Divisien, He again submitted appeal petitien te secretary, cemmerce
divisien en 30.3.87 fer reinstatement in service and fer in case ef
rejectien ef his appeal te regularize the peried eof suspeénsien se

that he ceuld precess necessary papers fer pensien,

Reply by the autherity

With reference te the appeal petitien ef Mr. Thc
dt, 15.12.86, Cemmerce Divisien vide meme Ne. 2A-3/80-A.P.(Part) /14
dt. 14.,1.87 infermed that his petitien related te the case falling

under the purview ef the scrutiny cemmittee as instructed frem CMLA
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Secretariat under letter dt. 25.7.85 and the appeal petitien did
net cever his case already dispesed of and clesed earlier. He was
alse infermed that any further cerrespendence ether than that ef

precessing ef his pensien weuld be filed,

2) wWith reference te his petitien dt. 30.3.87, Cemmerce
Divisien vide meme Ne. 2A~3/80-AP(Part)/110 dt. 2.8.87 infermed
him that there was ne scepe te censider his petitien ether than

that ef pensien matter,

3) With reference te petitien submitted by Mr. 2 en
12. 10,87 te J.S.(A.é,) Cemmerce Divisien, fer review ef the case,
Cemmerce Divisien vide erder Ne. 24-3/80-AP(Part)/162 dt. 22.10.87
and Ne. Cem/2A-3/80/AP/150 dt. 31.8.87 infermed him that there was

ne scepeé te censider his case ether than precessing eof pensien.

Qbservatiens

On perusal ef the papers relating te erder ef suspensien,
initiating departmental case, framing ef char ge en the basis ef
allegatien, inquiry, written statement ef Mr. 7. erder eof punishment
under Gevt. Servant (Discipline & Appeal) Rule 1976, subsequent
punishmwent under MILO 9 , Appeal petitien & submitted by g
MTs Z. . . te the autherities fer reinstatement in service/regula-
rizatien ef suspensien peried fer precessing pensien papers, decisien
taken by Cemmerce Divisien and seme ether related papers, the

fellewing facts revealed ;-
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1) Mr. Z., E.O. S.P,C, while werking as administrater
of M/S E. and Ce, Ltd. during the peried frem 11.7.75 te 22,10.79,
charges were breught en the basis ef allegatien against him fer
misceneduct and cerruptien. Mr. H. being appeinted as I,0, submitted
punishment upen him reducing his rank with deductien frem his
salary fer an indefinite peried until the ameunt misapprepriated
be adjusted. Being aggrieved Mr. Z. - preferred an appeal
te the Secretary , Cemmerce Divisien to set aside the impugned
erder ef reductien. ef rank, deductien frem salary and te reinstate
him te his fermer Pest as Executive Officer. He was retired under
M,L.0 9 befere dispesal ef his appeal petitien. He submitted
appeal petitien en 15.12.86 te Secretary, Cemmerce Divisien fer
reinstatement in service, He alse submitted petitien en 30, 3.87
and 12.10,87 fer reinstatement/regularizing of the peried under
suspensien fer precessing his pensien paper, but he was infermed
that there was ne scepe te recensider his case ether than prece-

ssing ef pensien matter.

On perusal ef case papers it alse revealed that Mr. Zz.
submitted a petitien en 2&.11.90 befere the Hen'ble Vice pPresident
stating his grievences fer reinstatement in service. It was stated
in the petitien that he submitted a review petitien te the chief

Martial Law Administrater en 6.10.86(Cepy of such petitien was, net

feund with the case papers) M/O Establishment vide meme Ne .ME(Rule-4)

to
91-1 dt., 30.1.91 ferwarded a petitien ef M, z./Secretary, Cemmerce
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Divisien fer taking necessary actien in respect ef him, It appeared
that Cemmerce Divisien made a quiry te seliciter, M/O Law and
Justice in respect of a writ petitien Ne. 738/1980 filed by Mr. z.
with request te inferm the Cemmerce Divisien as te whether any

writ petitien was filled by Mr. zZ. A cCepy was alse sent te Mr. 7.
In reply Mr. Z. infermed the Secretary, Cemmerce Divisien that he
did net ledge any case #n any ceurt relating te his wervice., He alse
dtated in his submissien dt. 365492 that the said writ petitien
was filed by Deputy Manager ef Jiban Bima Cerperatien in cennectien
with his salary. He submitted a phete cepy ef the erder ef Hen'ble
High Ceurt Divisien wherein it appeared that the writ petitien

Ne. 738/1989 was filed by A.K.M. Ziaul Hug. Deputy Manager,

Jiban Bima Cerperatien.

Gevernment censtituted a ferum in each Ministry fer review
and censideratien ef the petitiens which were submitted by efficers
befere 11.10.86 whe were dismissed/remeved er retired frem service
under MLO 9 . " Mre. Z. submitted a review
petitien te the Chief Martial Law Administraser befere 11.10.86.,

’ It was feund that his petitien fer reinstatement inservice was

bying pending with the M/0 Cemmerce.

Mr. Z. submitted a written statement in his #efence te
Mr. H.,I.0. On careful examinatien ef his statement it appeared
that allegatien relating te the charges Ne. 3,4,5,6 and 8 were

preved against him, There was incensistency in his statement. Se
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it ceuld be epined that the erder ef reductien in rank te the pest

ef acceuntant was justified. It alse appeared that befere dispesal

of his appeal petitien submitted te Secretary, Cemmerce Divisien he
was retired under MLO 9. The erder ef retirement under MLO 9 was hard

fer him and he had been deprived frem Justice.

Findings

Fer ends ef justice, decisien in respect ef the review petitien
lying pending in the Ministry ef Cemmerce sheuld be finalized
immediately., He deserves sympathetic censideratien. He sheuld be
reinstated in service te the pest ef Acceuntant with Hay, allewances

and ether benefit frem the date when he will jein.

Decisien and recemmendatien ef Ferum

a) In a meeting held en 12.8.92 ferum decided that the
precedure fellewed in sending the case of Mr. Z. te the effice
of the Chief Martial Law Administrater under MLO 9 and his cempulsery
retirement was wreng and fer that the ferum recemmended te reveke

and nullify the punishment ef cempulsery retirement.,

b) Ferum alse censidered that appeal eof Mr. g. against the
erder ef punishment fer cempulsery retirement en 30.12.82 was net
dispesed ef accerding te rules and fer that the cencerned autherity
sheuld dispese of the appeal petitien, but the erder ef punishment
unless etherwise set aside by the appeallate autherity sheuld

remain in ferce,
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Chapter 5

Cenclusien

The MLO 9 was a definite blew en the merale ef the public

servant as was the case with earlier P.0. 9 er Ayub's 303. MLO 9

was an arbitrary erder which was against the fundamental principle
ef public service. Tt encempassed Not enly the empleyees serving
under the Gevt. but alse persens appeinted er empleyed under any
cerperatien, erganizatien, bedy, autherity, institutien and alse
natienalized enterprises. Even mere, under MLO 131 the Cchief Martial
Law Administrater was empewered to review, confirm, vary, amend er

rescind such erder en applicatien er sue metu,

The pewer te 'vary! was censidered te be se wide that CMLA
ceuld alse turn the acquittal inte cenvictien. In a celebrated case
ef Bangladesh versus Mehammed Ali and six ethers, the Appellate
Divisien ef the Supreme Coeurt held1 that unless the pewer eof cenver-
sien ef acquittal inte cenvictien is specifically previded in a

statute such pewer cannet be read into it and exercised.

Findings

In eur present study ef three sample cases, we find that the
prima facie ef all the three cases indicated that the accused could
be tried in the erdinary ceurt with the due precess ef law. But they
were hurried te MLO 9 by which the basic principle ef Justice was

vielated by the initial presumptien ef crime as against presumptien

of innecence,

' Vide (1990)10B.L.D(A.D.)292




In the first case that has been studicd, an Assistant Birecter(Jp)
under the Ministry ef Agriculture2 werking in the field was seemingly

a victim ef censpiracy ef a greup in his department,

Hawtherne experiment ef Western Electrics in
1930s revealed that an empleyee cannet werk in an enterprise te the
best of his ability accerding te his will, he is te ebey the greup
nerms and greup discipline, failing which he will be cajeled, ridi=-
culed er even physically tertured te the detriment ef the erganiza-

tiemal develepment,

The incumbent Mr. H was charged with taking illegal meney by
giving a receipt., That receipt was net sent te ferensic examinatien
and yét ever his denial and categeric ebjectiens, it was censidered
te be signed by him. The secend receipt was sent te ferensic examina-
tien which was feuhd te be a signature which‘was a ferged ene in
his name. And yet Mr. H. had te suffer fer the first receipt which

was net tested,

The researchers kept the incumbent under their ebservatien and
feund him te be a man ef piety and integrity. His family members and
himself have been leading a peer living and it was quite unlikely
that se much ef meney was taken by the incumbent. But a greup ef
peeple of his department ceuld make him dishenest by a single untes-
ted feceipt, and the result was the less ef his jeb and he has te

lead a miserable life,

- Jute preductien was later transferred te the Ministfy ef Jute.
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But still mere misery was waiting fer him, This was after the
Review Forum inquiry wherein it was revealed that basic princi-
Ples of justice were denied te the accused and he sheuld get etither
his jeb back er adequate cempensatien fer it. Yet it was a matter
of anether receipt which steed en the way. That was whether er net
he submitted his review applicatien te the earlier President en
timej. The peer man did net pPreserve it and hence ceuld net get his

Jeb back in spite ef such leng-drawn preceedings,

We feund that Directer General of the department censidered 'HY
as an henest,hard-werking and efficient efficer, ceurt ef law dis-
charged him frem the criminal case. Yet 'H' ceuld net be reinstated

* in service because of a simple precedure,

In the secend case, we find that 'p' was a suberdinate efficer
of-the S.P, of 'M' district, He breught eut the maid servant frem
Ithe Thana hajat, preduced befere a Magistrate and quickly managed
te send ﬂer awady witheut the knewledge of S.P. whe wanted an
inquiry against P. Had 'P' net been persenally invelved in the
matter fer alleged meral Turpitude, the matter weuld have leeked
very innecent, as A&ditional S«P. and S.P. have cencurrent pewers
as is the case of District Magistrate and Additienal District
Magistrate er District and Sessien's Judge and Additienal District
and sessien's Judge. In fact, pewers ef the 'additienal' in such
cases are secendary and helpful te take &way seme ef the burdens
of the principal efficer, But as the Additiehal S.P, himself was

allegedly invelved in the Case, he eught te have kept his hands

Cleano

'3@ﬁ5§28560$l1186 under M/O Establishment circular Ne, TN/T-0/byCHCH)
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The Pelice is a disciplined ferce. But the ferce has distinct
characteristics. Unlike Army, Navy er Airferce, the Pelice is te
leek inte the law ef the land in every step. Fer military ferces
'Theirs net te make reply, theirs net te reasen why, theirs but te
de er die' helds geed, Fer Pelice, semetimes fer emergency eperatiens,
this alse helds geed. Butin general it is distinct frem Military

and it must have &n eye en the law of the land,

The law ef the land has ascribed the functien ef law and erder
beth te the magistracy and the pelice, the principal respensibility
being that ef the magistracy. Such is the previsien ef the Cede eof
Criminal Precedure 1898, the Pelice Act 1861 er the Pelice Regula-
tiens ef Bengal (P,R.B.) 1943 er ether relevant laws. P,R.B, clearly
states that the S.P. is te carry eut the erders ef the District
Magistrate but the District Magistrate is net te interfere with the

internal erganizatien and discipline ef the pelice ferce,

The relevant case was mingled with the internal discipline

and rule ef law. Under Article 33 ef the Bangladesh censtitutien as
well as sectien 61 ef the Cede of Criminal precedure,an arrested
persen is te be preduced befere a magistrate within 24 heurs ef

his arrest, excluding the time fer transpertation.The additienal

S.P, teek the garb ef pretecting the fundamental right ef a citizen
and thus hurridly preduced the accused te a magistrate and influenced
her te make a statement te be able te send her away witheut inferming

the s,P,
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The pelice is a pewerful agency ef the Gevt. 'Pewer cerrupts,
and abselute pewer cerrupts abselutely', gees the saying. The law
ef the land gives se much pewer te the pelice at the level ef the
thana and district which is unparallel te these in many advanced
ceuntries. Sectien 54 ef the Cr. P.C. is an example whereunder a
pelice officer can arrest a persen witheut any warrant under certain
circumstances. It has alse pewer te bail eut such person with their
discretien., Apart frem fermal pewer, the infermal pewer and rele ef
the pelice are extra-erdinary. It can be used fer either geed er
. bad purpeses. In many cases, a pelice efficer can settle a dispute
mere effectively than many ethers if he se desires. On the ether
hand, as a veteran said, nebedy generally can er dees cemplain
against a pelice en the fear that if actien is taken against ene
pelice, the cemmunity ef pelice will make his life miserable. Again
a pelice can ebstruct giving evidences eor induce seme simple villa-
gers te adduce false evidence. Thus, the cemmen view ef the public is
that a pelice eofficer can make anything and everything, When this
is cembined with the garb ef pretecting legal rights, the pewer ef

the pelice efficer becemes beundless,

Thus in the cencerned case it was difficult te take any actien
against the pdditienal S,pP, in the erdinary precess of law and hence
perhaps the previsien ef the Martial Law was inveked. But this rather
explains fer the inadequacy ef eur law and legal system than justi-

ficatien ef inveking MLO 9.
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In the third case, Mr. Z. an Executive QOfficer while in
Additienal respensibility ef a aempany was charged with miscenduct
and cerruptien and thus was reduced in rank and later lest his Jjeb,
The dharges included misapprepriatien ef the preperties, embezzlement
of meney, illegal appeintments etc. His case was dealt under Gevt.
servants(Discipline and Appeal) Rules and he made an appeal te the

Secretary,commerce Divisien. But befere it was finally dispesed eof

‘by the appellate autherities, he was cempulserily retired under

MLO 9. The matter was thus a subjudice and whatever be the geed er
bad intentien ef the Myrtial Law autherity,it was definetly against
the ends ef justice. It is a well established principlethat justice

sheuld net enly be dene but alse sheuld be shewn te have been dene.

Sedenddy, cempulsery retirement is definetly a higher degree
of punishment than reductien te lewer rank. As already mentiened, the
Appellate Divisien ef the Supreme Ceurt in a different Mgrtial Law
case ruled that the reviewing autherity sheuld net impese a greater
punishment than what was eriginally awarded. Thus, even if the
Martial J.aw autherity was censidered te be the revkéewers, it was
a bad justice whatever be the merit ef the case. Mereever, he gzet
a punishment ence. By punishing him again en the same facts are
against the principle ef'autre-feis acquit' and 'res judicata' and

is a 'deuble jeepardy!

Thirdly,Mr. Z tried te shew mere er less cenvincingly that

during his charge of M/S E. & Ce., the cempany made prefits while
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in ether years the cempany made a less. But this ceuld net save
him. He breke the established financial nerms and rules, and his
per§ona1 prefits were alse mingled with cempany's prefits. Mr. 2
appears te have taken seme innevatiwe measures but ceuld net remain
within the erbit ef the established financial discipline and thus

get the punishment instead ef rewards.

Feurthly, it appears that the lewer level empleyees of the
cempany ferced seme decisiens en him particularly in respect eof
petate—acceunts and prefits. Here the empleyees' rele was relatively
pesitive and they had a vigilent eye en the activities eof their

Administrater.

By analysing the cases, we find that all the three cases
ceuld have been tried accerding te the due precess of law and in
the erdinary ceurt ef law. In the first case, of ceurse, the
erdinary ceurt ef law discharged the accused M. H, even the
Eorum feund him innecent and yet he ceuld net get his jeb back
because ef a precedure. In the secend case, altheugh Mp. P. the
Addl. S.P. breke the nerms ef a disciplined ferce, putting a
miner girl in the thana hajat by the S.P. for mere than three

days was alse beth illegal and immeral which was net leeked intes

Again, the MLO 9 was eperated in all cases with unnecessary

/

quickness., Particularly in the third case, it was eperated at the

time when the case was at the nermal appeal stage. Martial Law is
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net the usual law ef the land. It is the preduct ef any successful
C®up, Supreme ceurt ef Pakistan had epined in

Dosso's cases that a successful ceup brings abeut a new ferm ef
legality and nerms. Yet we find that it is shert-lived and if it
clashes with the nerms ef public service, the merale in the public

service cannet but be shattered.

In ceurse of inquiry, the researchers alse came accress
Cases where a public servant whe was in the contract service in the
public interest was withdrawn frem service befere the expiry ef
centract peried under MLQO 9. Mere curieusly, an efficer was

cempulserily retired
/frem service a few days (less than a menth) befere his nermal super-
: as extra-benefit
annuatien, even paying him three months!' pay/.such hurry was net at

all desirable,

Secendly, in all the three cases the ceoncerned public servants
did net get any chance te be heard #&n persen befere MLO 9 was made
eperative te them. This was a gress injustice as the principle eof

'audi alteram partem' was net fellewed there.

Thirdly, altheugh the subsequent Gevt, fermed the Review
Ferum, the perum's hand was tied by putting a date deadline eof
petitiens te the earlier President. Since the earlier president
himself premulgated MLO 9 in his capacity as Chief Martial paw
Administrater, many victims did net censider it te be useful te
apply te him. Even the review eof the dases teek a leng time and the

victims were in ageny and distress fer ever a decade.
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Recemmendatiens

1) There sheuld be preper censtitutienal and legal guaran-
tees fer the public servants te pretect themselves frem arbri-

trary remeval er dismissal.

2) There sheuld be a natienal accerd that a public servant
is net supPpesed te serve the wishes of a particular pelitical bess
er pelitical party-in-pewer, rather he is te serve the natien and
the people with full neutrality witheut fear er faveur, under ef

ceurse, the supervisien and directien ef pelitical leadership.

3) The cempesitien and functiens ef the Administrative
Tribunal sheuld be extended as te include the trial ef cases
relating te cerruptien and miscenduct ef public servant te lessen

the precedure of departmental preceedings.

4) The Review Ferum sheuld net be restricted by any parti-
be
cular date, rather sheuld/empewered te review all MLO 9 cases

even en fresh applicatiens,

5) Revised financial rules might be framed fer the Gevernment-—
ewned cempanies as te enceurage initiative fer prefitability by

taking risk in the cemmercial line,
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6) If a public servant is feund net guilty ef a
criminal charge by a ceurt ef law, he sheuld get his jeb
back witheut any further departmental preceedings. Hewever,
the department cencerned may appeal te the higher ceurt

if it is cenvinced abeut his guilt,

7) The Higher Autherities sheuld keep a vigilant
eye en the activities of infermal greups in erganisatiens

se that they remain within beunds.

8) There sheuld be a natienal accord to incerperate
in the constitutien a provisien disceuraging coup dtetat in

the ceuntry.
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Annex 1

The Rangladesh Gazette
Extraerdinary
Published by Autherity
Tuesday,April 6, 1982

GOVERNMENT OF THE PEOPLE'S REPUBLIC OF BANGLADESH
OFFICE OF THE CHIEF MARTIAL LAW ADMINISTRATOR
MARTTIAL LAW ORDER NO., 9
Nhaka, the 6th april, 1982

In pursuance ot the preclamation ef the 24th March, 1982, and in
exercise of all pewers enabling him in that behalf, the chief Martial

Law Administrater is pleased te make the felloewing Qrder ;-

1e Netwithstanding anything centained in any ether law for the time
being in ferce eor in any term er conditiens ef service er in any
centract, the Chief Martial Law administrater may, by erder,

rémeve any persen -
a) appointed er empleyed by er serving under the Gevernment;er

b) appeinted or employed by er serving under a cerperatien,
organisatien, body, autherity oer institutien established,
constituted er maintained by the Gevernment or constituted

by er under any law; er

c) appeinted or empleyed by eor serving under a natio-

nalised enterprise

witheut assigning any reason therefer, if he is of opinion that the
remeval frem service of such person is neécessary in the interest of the

Gevt. er, as the case may be, of the cerporatien, erganisation , bedy,

. autherity, institutien er enterprise cencerned.,

2. Ne claim, suit er legal proceeding shall lie against the Gevt,
er, as the case may be, the coerperatioen,erganisation, bedy,
autherity, institutien er enterprises concerned or against any
person for any erder of removal made or action taken under

this erder.

Explanatien ——Remeval means Dismissal, Retirement, Release,

Discharge and termination ef centract ef service.

HeMesERSHAD,ndc, psc
LIEUTENANT GENERAL
Chief Martial pLaw pAdministrater
' and
Cemmander-in-Chief




82

Annex 2

The Bangladesh Gazette
Extraerdinary

Published by Autherity

Sunday, July 13, 1986

GOVERNMENT OF THE PEOPLE'S REPUBLIC OF BANGLADESH
OFFICE OF THE CHIEF MARTIAIL LAW ADMINISTRATOR
MARTIAL LAW ORDER NO, 131
Dhaka, the 7th July 1986

Whereas it is expedient te amend Martial Law Order Ne. 9, fer

the purpese hereinafter appearing;

New, therefere, in pursuance of the pProclamatien en the 24th
March, 1982, and in exercise eof all pewers enabling him in that behalf,
the Chief Martial Law Administrater is pleased te make the follewing

Martial T aw Qrder ;-

1« 1In Martial Law Order Ne. 9, hereinafter referred te as the
said Order, after paragraph 1, the fellewing new paragraph

shall be inserted, namely ;-

"1A—~—The Chief Martial Law Administrator may, en applica-
tien er sue mete, review an erder made under this Order and
may, en such review, confirm, vary, amend er rescind such

erdern,

2 The order shall be deemed te have come inte force eon the 6th
day ef April, 1982 and any erder made by the Chief Martial
Law Administrater at any time befeore the cemmencement eof this
Order, making any variatien in, er amendment te, er rescin-
ding, any erder made in exercise of pewers under the said
erder shall be deemed te have been made under paragraph 1A

inserted in the said Order by this Order.

H.M.ERSHAD, ndc,psc
LIEUTENANT GENERAL

Chief Martial Law Administrater
and
Cemmander-in-Chief .
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